
Vol. 27, No. 1 � January 1, 2022

Daniel M. Kowalski, Editor-in-Chief

Inside This Issue

Practice Pointer: USCIS Processing of
Humanitarian Parole Applications for Afghan
Nationals
DAN BERGER AND MICHAEL TURANSICK....................3

IMMIGRATION NEWS..................................... 1
� DOJ and Microsoft Settle Discrimination

Lawsuit
� Bits and Pieces (AILA, USCIS)

CASE DIGESTS (details on next page) ............15
� Federal Court Decisions
� BIA Decision
� AAO Decisions
� OCAHO Decisions

GOVERNMENT DOCUMENTS
(details on next page)......................................... 21

APPENDICES .................................................... 24

JANUARY VISA NUMBERS .......................... 93

DOJ and Microsoft Settle
Discrimination Lawsuit

The Justice Department announced on December 7,
2021, that it has settled an immigration-related case
against Microsoft. The allegations were that Microsoft
discriminated against noncitizens by requiring specific
documents to show that the prospective employees
would not need company sponsorship to work for
Microsoft. Microsoft also allegedly sought more or
different documents than were legally required so
LPRs could reverify their continued permission to
work here. The case started when the wife of one of
the alleged victims called the Immigrant and Employee
Rights Section’s hotline to complain. Microsoft agreed
to pay a $17,352 civil penalty and revise its practices.

BITS AND PIECES

AILA — The American Immigration Council and
New American Economy have merged. The combined
entity will keep the American Immigration Council’s
name. Jeremy Robbins will lead it.

USCIS — On December 7, 2021, USCIS issued an
update for Rosario class members whose I-765s have not
been adjudicated. Check the guidance at https://www.
uscis.gov/laws-and-policy/other-resources/class-action-
settlement-notices-and-agreements/rosario-class-action.

USCIS — On December 8, 2021, USCIS
announced that it will automatically extend parole and
employment authorization for parolees who applied for
CNMI long-term-resident status in a timely fashion. See
https://www.uscis.gov/newsroom/alerts/uscis-extends-
transitional-parole-for-cnmi-long-term-resident-status-
applicants.
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PRACTICE POINTER: USCIS PROCESSING OF HUMANITARIAN PAROLE

APPLICATIONS FOR AFGHAN NATIONALS

BY DAN BERGER AND MICHAEL TURANSICK

In the wake of the Taliban takeover of Afghanistan,
there are estimated to be tens of thousands of people
remaining in the country who are both at risk and have
close ties to supporters in the United States. While the
U.S. government had intended to coordinate referrals
through the refugee resettlement process, events on
the ground did not allow this, and it remains to be
seen how the P-1 and P-2 referral frameworks will
work. For now, practitioners may receive calls about
individuals who face imminent harm, and fear waiting
months or years in danger for the uncertain prospect of
long-term resettlement in the United States.

In this extraordinary situation, humanitarian parole
is often the only U.S. immigration option available.
Most immigration practitioners have filed Humanitarian
Parole applications rarely, if at all. This practice pointer
summarizes what we know about parole, specifically
based on what USCIS has recently stated about how it
will adjudicate applications. In a typical year, USCIS
receives approximately 2,000 humanitarian parole
applications, of which approximately only 25 percent
are approved. As of today, there are over 30,000 appli-

cations pending, with just a handful of decisions made.
Members are reporting receiving humanitarian parole
denials, many without requests for evidence, given the
high standard USCIS imposes. AILA will continue to
monitor adjudication trends carefully to look for trends
and/or ideas for best practices.

What is humanitarian parole?

Parole is a discretionary power created by statute at
INA 212(D)(5)(A). Parole allows an individual, who may
be inadmissible or otherwise ineligible for a visa, refugee,
or other immigration status, to enter the United States for
urgent humanitarian reasons or significant public benefit.
Parole also allows an individual to apply for work author-
ization. Although a parolee is lawfully present in the
United States for the period authorized, parole is by
nature temporary, and does not confer immigration
status in the United States. A 2008 DHS MOU,1

delegates USCIS with primary responsibility for indivi-
dual humanitarian parole applications.

There are no limits on the use of parole, and practi-
tioners report significant inconsistency in adjudications
over the years. Two cases with the same fact pattern
might have different decisions under different Admin-
istrations. The USCIS website2 and the 2017
International Operations Humanitarian Parole Training
Manual3 provide guidance on the types of parole
requests that are typically made and evidence that
may help establish eligibility. Parole is not intended to
replace established channels of refugee processing.

Common basis for parole applications, that may be
relevant to Afghan applicants include:

� Reuniting with Family in the United States for
Urgent Humanitarian Reasons, including age,
disability, or living circumstances that demonstrate
that the individual abroad is particularly vulnerable.

8 In such cases, the petitioner will need to provide
evidence that demonstrates the:

& Particular vulnerability of the family
member; and

& Reasons the vulnerability cannot be
addressed in the country where the family
member resides.

8 Examples of Relevant Evidence:

& Evidence identifying and supporting the
urgent humanitarian reasons for the request
aside from the desire for family reunification.

& If parole is based on the asserted vulner-
ability of the family member living abroad,
the petitioner must submit:

1 https://www.ice.gov/doclib/foia/reports/parole-
authority-moa-9-08.pdf.

2 https://www.uscis.gov/humanitarian/humanitarian-
parole/guidance-on-evidence-for-certain-types-of-humanitarian-
or-significant-public-benefit-parole-requests.

3 https://refugeerights.org/wp-content/uploads/2020/04/
HP-FOIA-min.pdf.
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& Evidence supporting the existence of the
vulnerability;

& Statements or other documentation
explaining the living conditions or circum-
stances of the family member; and

& Information on other family members living
in the same country or near the family
member abroad.

& Civil documents establishing relationships
between the beneficiary and family
members in the United States. (In the case
of same-sex partners in countries that do not
recognize such relationships, other evidence
demonstrating the nature of the relationship,
such as affidavits, copies of photographs,
records of household members, etc.)

& Any evidence regarding the beneficiary’s
ability to adjust status once in the United
States or any plans of the beneficiary to
depart the United States.

& Where applicable, Form I-797 receipt notice
or approval notice evidencing the filing of
Forms I-130, I-129F, I-601, I-212 or other
immigration benefit request.

& Evidence of the immigration status of family
members residing in the United States.

� Coming to the United States for Protection from
Targeted or Individualized Harm.

8 Note: This basis for humanitarian parole is the
most difficult one to establish.

8 Relevant factors may include:

& Particular vulnerabilities of the beneficiary
as well as significant family or other ties to
the United States; and

& Whether the beneficiary has family
members or same-sex partners who have
been granted asylum or refugee status
in the United States, but he or she cannot
petition for the family member to join them.

8 Examples of Relevant Evidence:

& Documentation corroborating the claimed,
specific risk of harm facing the individual.
For example:

� Reports or other documentation from a
credible third-party source specifically
naming the beneficiary and outlining
the serious harm he or she faces and the
imminence of this harm. Credible third-
party sources may include:

8 A U.S. government agency;

8 A reputable human rights organiza-
tion; or

8 A media source.

� Evidence of a USCIS grant of a protec-
tion-based immigration benefit such as
asylum, refugee or special immigrant
status to an immediate family member
or same-sex partner of the beneficiary,
and the family member or partner:

8 Is ineligible for derivative status; or

8 The risk of serious harm is so immi-
nent that he or she cannot wait for the
processing of his or her derivative
application.

� Evidence of the severity and imminence
of the harm the beneficiary fears.

� Evidence of a beneficiary’s particular
vulnerabilities.

� Evidence of the beneficiary’s living
conditions to ensure they avoid harm.

� Evidence of the lack of accessibility to
relief mechanisms or protection
measures other than parole.

� Evidence that relocation to another part
of the beneficiary’s home country or a
neighboring country is not possible or
would not prevent the harm the benefi-
ciary fears.

� Evidence that the need for parole would
be temporary in nature, such as an ability
to regularize immigration status.

� Coming to the United States Due to a Fear of Harm
Due to Generalized Violence that Occurs During a
Civil Conflict, based on ethnic, tribal, religious or
political violence.

8 Note: This ground for parole eligibility is not
listed in the guidance on the USCIS website,4

but was included in the 2017 Humanitarian and
Significant Public Benefit Parole Training
Module.5 It is unclear whether USCIS still
adheres to the guidance provided in this training
module.

4 https://www.uscis.gov/humanitarian/humanitarian-
parole/guidance-on-evidence-for-certain-types-of-humanitarian-
or-significant-public-benefit-parole-requests.

5 https://refugeerights.org/wp-content/uploads/2020/04/
HP-FOIA-min.pdf.
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8 USCIS will consider the following factors under
this ground:

& Particular vulnerability of the beneficiary
(for example, female heads of household,
single females, elderly individuals, unac-
companied children, individuals with
physical or mental disabilities or those
with particularly serious medical conditions
and who have no parent or guardian to care
for them, or other marginalized groups.)

& Living Conditions and Accessibility of
Existing Relief Mechanisms

� Can the beneficiary reasonably access
relief efforts to meet the individuals’
basic needs?

� Does the individual have access to inter-
national relief through UNHCR or U.S.
Refugee Admissions Program (USRAP)

& Ability to Relocate

� Can the individual safely relocate to
another part of his or her country?

8 Examples of Relevant Evidence:

& Country Conditions Information

& Evidence of particular vulnerability, such as
letters from established NGOs or aid orga-
nizations on the ground, medical records, a
national identity card identifying a particular
vulnerability (disability, etc.), photographs,
or a doctor’s note from an aid organization.

USCIS notes that it will consider the following char-
acteristics of a parole beneficiary as strong positive
factors for granting parole:6

� Immediate family of a U.S. Citizen (spouse, unmar-
ried children under 21, and parents);

� Immediate family of a U.S. Lawful Permanent Resi-
dent (spouse and unmarried children under 21);

� Locally Employed Staff of Embassy Kabul and their
immediate family (spouse and unmarried children
under 21);

� Special Immigrant Visa (SIV) applicants whose
applications have received Chief of Mission
approval and immediate family members included
on their case;

� Immediate relatives of Afghan nationals previously
relocated to the United States through OAW
(spouse, unmarried children under 21, and, in the
case of unaccompanied minors, their primary care-
giver, including but not limited to a parent or legal
guardian, and the spouse and dependent children
under 21 of the primary caregiver); and

� Individuals referred to the U.S. Refugee Admissions
Program (USRAP) through a P1 Embassy Referral or
P2 group designation referral and in imminent risk of
refoulement (return) or serious, targeted harm in the
country outside Afghanistan where they are located.

For more information on factors that USCIS will
consider, please see the appendix at the end of this
article. In addition, see the excellent advisory from
CLINIC (updated August 2021),7 Section 62.04 of the
Immigration Law & Procedure treatise and Chapter 5 of
ILRC’s Parole in Immigration Law.8

It is important to note that USCIS has historically
approved a limited number of humanitarian parole
applications annually. The treatise reports a 24%
grant rate for parole from 2001-2007, and notes from
the AILA-USCIS International Operations Liaison
Meeting from 20149 show a 30% grant rate for 2014.

What specific practice pointers are there for Form
I-131, Application for Travel Document?10

1. There are reports of rejections in the mailroom for
leaving the requestor’s date of birth blank in Part I,
Question 8, or for not including a physical address
for the beneficiary in Part 2. Simply putting ‘‘in
hiding’’ or ‘‘no fixed address’’ has not worked.
For now, we recommend putting something that
looks like an address — a neighborhood for
example, or a last known address. USCIS is prior-
itizing cases for people outside of Afghanistan, so
the country of physical residence is relevant.

6 https://www.uscis.gov/humanitarian/humanitarian-
parole/information-for-afghan-nationals-on-requests-to-uscis-
for-humanitarian-parole.

7 https://cliniclegal.org/resources/parole/all-about-
parole-practice-advisory.

8 See also this discussion of the potential use of parole for
DACA-eligible students. https://www.law.uh.edu/ihelg/
documents/ExecutiveAuthorityForDREAMRelief28May2012-
withSignatures.pdf.

9 AILADoc. No. 15020563, available at AILA Infonet.org.
10 USCIS has provided a filing checklist and filing tips

for the Form I-131 and Form I-912, which is available here:
https://www.uscis.gov/humanitarian/humanitarian-parole/
information-for-afghan-nationals-on-requests-to-uscis-for-
humanitarian-parole.
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2. The Form G-28 is for the requestor on the Form I-
131, not the beneficiary or the Form I-134 sponsor.
You can prepare one Form G-28 with a wet signature
and make copies to include with each Form I-131.

3. For the filing fee of $575, USCIS is requiring a sepa-
rate fee for each person which is a significant expense
for a large family. It is possible to include a Form I-
912 request for fee waiver, and it is important to note
that the fee waiver is based on the financial situation
of the Form I-131 requestor not the beneficiary. As
such, a case sponsored by a college president will
probably not get a fee waiver, although a case filed
by an Afghan refugee for relatives may be successful.
Practitioners should be aware that submission of
Form I-912 can lead to delays and rejections,
although we do not have enough experience to
provide specific advice. If money for filing fees
cannot be raised, one option is to pay the $575
filing fee for the principal family member and then
submit fee waivers for the dependents.

4. The requestor in Part I of Form I-131 can be anyone.
Often it is a family member, friend, or colleague in
the United States. Because humanitarian parole is
discretionary, some applications have been filed by
a person with some stature, such as the President of
a well-known college or university. It is unclear
whether this helps, but it cannot hurt.

5. In Part 2 of Form I-131, the application type is 1.f,
applying for parole for a person outside the United
States. Note that at the bottom of Page 2, the form
says skip to Part 7. The Form I-131 is a multi-
purpose form for all types of travel documents, so
Page 3 and the top of Page 4 (Part 6) are not relevant
to humanitarian parole and can be left blank.

6. For Part 3 of Form I-131, our best advice at this
point is to put ASAP for intended date of departure
(or a date in the near future), and two years for the
requested length of parole. In the past, parole was
usually granted in one-year intervals, but most
Afghan evacuees have received two years.

7. For Part 7 of Form I-131, the consulate where the
beneficiary intends to process is often a best guess.
Parole is communicated to the consulate electroni-
cally, so we expect that the steps after a parole
approval (DS-160 processing, medical check, inter-
view and security check) can all be moved to
another consulate if needed. Many Afghan clients
are on the move. For those already in a third
country, list the U.S. consulate there.

8. It is not clear whether applications can be bundled for
a family group. With other immigration applications,
such as Forms I-485, they can be filed together with

one Form I-864. For now, since humanitarian parole
adjudication is individualized, we recommend filing
a separate package for each person (Forms I-131, I-
134 or copy of principal’s I-134, G-28 for requestor,
photo ID such as national ID card or passport, and
supporting evidence for I-131 and I-134). Then, put
all the packages together (with a large rubber band or
other fastener) and file in one envelope.

9. It is also not clear what level of family relationship is
given significant weight. For example, what if a parent
is truly at risk (e.g., parent was a judge who sentenced
Taliban fighters under the previous Afghan govern-
ment)? Can Forms I-131 for a spouse and child be
successful on that basis without additional evidence?
What about the circumstances of extended family?
We have often heard statements such as ‘‘I won’t
leave without my sister, mother and grandmother.’’
We recommend trying Forms I-131 for each person,
and if possible, obtaining a letter from a reputable and
knowledgeable source confirming that each named
member of the extended family is at risk of imminent
harm because of the actions of the principal.

10. For evidence, the package does not need to be volumi-
nous, but it should be clear and directly relevant to the
applicant’s situation. See the appendix at the end of this
article listing specific suggestions fromUSCIS (from a
recent denial letter and from the USCIS website).

The key is showing the probability of imminent harm
to the applicant. For many people in Afghanistan this is
often relatively straightforward as religious or ethnic
minorities, females, or those who have been involved
directly or indirectly with the US or previous Afghan
government are clearly at risk. It is important that the
evidence focus on the individual. For example, evidence
of having worked directly for a U.S. contractor. A letter
from someone (such as an NGO or colleague) with actual
knowledge of the situation specifically naming the bene-
ficiary, if possible, is strongly recommended as
suggested in the USCIS webpage guidance.

Most of these cases are not very complicated fact
patterns. In the past, we have heard informally that a
humanitarian parole cover letter or support letter can be
one page as long as it tells the story thoroughly. It
should explain who the person is, why that person is
at risk, provide examples of any previous harm or
threats (house to house search, family member beaten,
etc.), and explain the individual’s plan to obtain more
permanent legal status (usually to complete an IV
process or apply for asylum in the United States).

Some examples of the types of evidence have been
submitted include threat letters submitted with SIV
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applications; actual written threats from Taliban; and/or
letters from those in the U.S. at a university, NGO, etc.,
explaining the actual imminent harm. If the person has
escaped to a third country, it is necessary to explain their
visa status and if on a temporary visa, the limitations
and likelihood of extending. In addition, NGOs oper-
ating in Pakistan may be able to provide a letter about
the precarious nature of the situation there, especially
for ethnic minorities. Any member of Congress can ask
the Library of Congress to research an issue, so it may
also be possible to get an updated report on the risk to an
individual media or political contacts may also be
helpful.

Although not listed by USCIS, showing the person
is a priority of the U.S. government should be a positive
factor, particularly when combined with evidence that
waiting for resettlement is not safe, such as having won
the DV lottery but lost out because of the Muslim Ban,
being far along in the IV or SIV process, or meeting the
criteria (and even being referred) to the P-1 or P-2 desig-
nation lists.

At a webinar recently, USCIS noted that certain fact
patterns are given positive weight, such as a ‘‘vulner-
ability’’ including a significant medical condition or
identifying as LGBTQ. Another positive factor is
having been a caretaker of someone with a vulner-
ability, such as a young child evacuated to the United
States.

What does it mean to have no other immigration
options?

Parole is the remedy of last resort. Many schools
and organizations are offering scholarships or positions
to Afghans. Forms I-20s for F-1/F-2 status or DS-2019s
for J-1/J-2 status have been issued. However, given
COVID backlogs and limited services at U.S. consu-
lates abroad, it has been difficult for Afghans to
obtain visa appointments. An important question to
consider is whether someone with, for example, a DS-
2019 issued but who can’t get a visa appointment,
eligible for parole? Practitioners may argue that the
answer is yes, although it is prudent to address any
short or long term immigration options available to
the applicant in the parole filing, and explain why
those options are unfeasible or unavailable.11 For the
F and J visa scenarios in particular, providing evidence
of efforts to book appointments at different consulates,

or requests for expedited appointments and/or congres-
sional efforts to get an appointment can be extremely
helpful.12

A similar analysis should be used for those with
long term U.S. immigration options, such as SIV appli-
cants or Afghans with family-based immigrant visas
pending. The key is to explain where the applicant is
in the process, and the potential harm that could come
from waiting to see the green card through to comple-
tion abroad.

What to do after the Form I-131 is filed?

There are two receipts issued. The first is from the
Lockbox where the filing fee check is deposited. This
receipt will have the requestor’s name on each family
member’s receipt making it impossible to identify
which receipt is for a specific person. Some weeks
later, a second set of receipts will be issued directly
from the Humanitarian Parole (HP) Branch in
Washington that shows the case has been entered into
that office’s system. USCIS has historically received
under 2,000 humanitarian parole applications per year
and is unable to process the current surge of applications
timely. USCIS is experimenting with ELIS as a plat-
form for processing Afghan humanitarian parole
requests.

As a result, it is difficult to predict processing times.
There has always been a fundamental disconnect
between the lengthy processing times for humanitarian
parole applications and the urgency of the situations
involved. Nearly every Afghan case is marked
‘‘urgent’’ or ‘‘expedite,’’ and the U.S. government has
its hands full with the nearly 100,000 evacuees. In the
past, USCIS has adhered to a 90-day goal for initial
review, however, it seems more likely that Afghan
cases will take 4-6 months for USCIS adjudication
and, if approved, at least another 1-2 months more for
processing at a U.S. consulate.

11 See https://www.presidentsalliance.org/wp-content/
uploads/2021/09/2021-09-23-Legal-Pathways-and-
Resources-for-Afghan-Students-and-Scholars-.docx-1-1.pdf.

12 Note that F and J visas requirement temporary intent
under INA 214b. Recently, a trickle of Fs and Js have been
approved for Afghans, after months of denials for the few who
obtained visa appointments. Higher education organizations
have advocated for a reasoned approach to INA 214b, https://
www.aau.edu/key-issues/aau-associations-ask-state-secre-
tary-f-1-and-j-1-flexibility-afghan-students-and. See also
https://discuss.ilw.com/articles/articles/396934-article-a-
proposal-to-bring-back-reasonableness-resurrect-the-rice-
cable-on-students-and-temporary-intent-and-expand-it-to-j-1-
exchange-visitors-by-dan-berger-stephen-yale-loehr-emily-
hindle-and-hun-lee.
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Although immigration practitioners generally do not
have the expertise to advise on relocation either within
Afghanistan or to a third country, we can advise our
clients that we do not know how long humanitarian
parole applications will take to be adjudicated or what
the outcome will be, and that all options should there-
fore be considered.

Humanitarian parole applications for people still in
Afghanistan will be issued a conditional approval, with
final processing delayed until after they are in a country
with a functioning U.S. consulate. Despite USCIS
advising applicants not to leave Afghanistan until they
receive provisional approval, this policy is likely to
encourage people to leave Afghanistan to a country
where their status may be precarious or time limited.

Updates, including notification that the beneficiary
has left Afghanistan, can be sent to humanitarianparo-
le@uscis.dhs.gov after the HP Branch receipt is issued.

What can I do if Humanitarian Parole is delayed or
denied?

As of late November 2021, USCIS has denied a few
humanitarian parole applications without first issuing an
RFE. In the past, USCIS has issued RFEs on some
humanitarian parole requests. In the past, practitioners
have also requested USCIS provide specific reasons for
a denial and so that they could responded specifically.

At the aforementioned webinar a few weeks ago,
USCIS explained that decisions could be reconsidered
upon filing a Form I-290B Motion for Reconsideration,
with the required fee. This is a frustrating policy deci-
sion, as many requests for parole were filed pro se or by
volunteer pro bono attorneys who were not immigration
specialists. The applicants may have strong cases that
were not presented in a way that would directly lead to
an approval. USCIS by its own policy can and does
issue RFEs for missing initial evidence or to clarify
eligibility for an immigration benefit.13 After paying
$575 per person for the Form I-131, the Form I-290B
filing fee is an unanticipated extra expense for indivi-
duals who may generally lack sufficient financial
resources. However, recent denial notices have also
noted that if the beneficiary is at risk of severe harm
in a third country or at risk of a forced return to Afgha-
nistan and the individual has contacted UNHCR for
protection, then ‘‘USCIS will consider reopening the
denial for no fee and reconsidering the parole request
if sufficient new evidence is provided within one year

from the date of this denial letter.’’ Some other recent
denials have not had that language, and have simply
advised that an I-290B Motion to Reopen or Reconsider
(with fee) is available.

The speed and approval rate for Afghan humanitarian
parole cases will depend on several administrative, legal
and political and factors, as nearly 100,000 Afghans have
been paroled into the United States already. Practitioners
may consider using media or political contacts,
mandamus for delayed cases or Administrative Proce-
dures Act (APA) challenges for denials issued without
an RFE.

What specific practice pointers are there for filling
out the Form I-134?

Although some Afghan parolees may be eligible for
refugee benefits, it is best to show a plan for supporting
the person in the United States without the use of
government benefits.14 The Form I-134 Affidavit of
Support is a financial sponsorship form, and the
signer can be the same person who requested parole
on Form I-131 or a different person. For more informa-
tion on the responsibilities of a financial sponsor for
parole, see this webinar15 by the Chicago Bar Associa-
tion and other law groups and this plain English
summary.16 The Form I-134 should include photo ID
and proof of status in the United States for the sponsor,
along with most recent federal tax return with W-2s and/
or 1099s, and recent paystubs at a minimum. Any other
evidence, such as assets, job confirmation letters, etc.,
can only help. Generally, the sponsor should be a U.S.
permanent resident, asylee, refugee or U.S. citizen.

It is generally accepted that despite the strong
language on the form, the Form I-134 is not a binding
contract like its successor, the Form I-864. If the spon-
sor’s income is relatively high, it is not necessary to
include evidence of assets. The Form I-134 can be

13 https://www.uscis.gov/policy-manual/volume-1-part-
e-chapter-6.

14 Congress has authorized resettlement benefits for
Afghan nationals paroled into the United States between
July 31, 2021 - Sept. 30, 2022, and for certain family
members paroled after Sept. 30, 2022. Therefore, financial
support offered on the I-134 can reflect availability of those
benefits (and the I-134 sponsor is most important to support
the beneficiary immediately on arrival in the United States
until refugee benefits can be coordinated with a resettlement
agency).

15 https://www.youtube.com/watch?app=desktop
&v=_QhnceW3qtc&amp%3Bfeature=youtu.be.

16 https://www.nolo.com/legal-encyclopedia/filling-out-
form-i-134-affidavit-support-help-us-visa-applicant.html.
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used for a nuclear family (including spouse and minor
children) with copies to attached to each Form I-131.

If possible, including a general support letter from
any organization that may play a role in supporting the
parolee is recommended, such as refugee resettlement
agency, college, religious organization, etc. For larger
families, it may be advisable to find multiple financial
sponsors for large families, with each sponsor poten-
tially covering one separate nuclear family.

Can USCIS create a categorical parole program?

By law, review of parole applications should be
done on an individualized basis. However, USCIS
can, and has, articulated factors to be considered in
determining whether particular groups may qualify for
a grant of parole. Examples include the International
Entrepreneur Parole regulation (IER), the U visa deri-
vative parole, and the Cuban and Haitian parole
guidelines. These parole programs allow individuals
entry to the United States typically several years prior
to the availability of a visa number with the idea that
they will ultimately adjust status in the United States.
Despite the ample precedent, USCIS apparently has no
plans to create such a categorical parole program for
Afghans.

Can someone who qualifies as a refugee be granted
parole?

The short answer is ‘‘Yes’’ if ‘‘compelling reasons
in the public interest’’ with respect to that foreign
national ‘‘require’’ parole as opposed to refugee admis-
sion.

The tension between the Executive Branch and
Congress over the use of parole in relation to the
refugee admissions system has existed for many years.
Prior to the Immigration Act of 1965, refugee numbers
were based on national origin quotas. From then until
1980, Congress debated the role of parole while Admin-
istrations used parole to react quickly to crises abroad,
inviting groups of Hungarians, Soviet Jews, etc. Voices
on both sides of the aisle recognized the need for a
separate refugee and parole admission process.17

The blanket use of parole for over 100,000 Indochi-
nese refugees in the 1970’s finally led to the Ford
Administration to develop a better solution. In 1980,
Congress passed the Refugee Act, which significantly
limited the unfettered use of parole.18 Congress refused
to support continued large-scale parole programs that
had no oversight and were not integrated with overall
policy goals, while keeping parole as an option for
specific urgent situations. The Central American
Minors program created in the Obama era adopted
that mix - and evaluates children for refugee processing,
while considering parole for those who do not qualify as
refugees.

The Afghanistan situation is the first large-scale test
of the interrelation of parole and refugee processing since
the Refugee Act of 1980. To comply with the Act, grants
of parole to potential refugees must continue to be based
on ‘‘compelling reasons in the public interest’’ which, in
the Afghan context, could include supporting human
rights and education for women and girls, avoiding repa-
triation of those with precarious status in a third country,
and providing protection for those who supported US
interests (NGO or governmental).

For more information on the impact of applying for
parole from a third country where one could be consid-
ered a refugee, please read AILA’s Practice Pointer on
Humanitarian Parole for Afghans in Third Countries.19

Is there a limitation to an executive branch
employee’s ability to request parole of DHS per 9
FAM 202.3-3(B)?

The power to request parole is discretionary and
recognizes the particular expertise of Executive
Branch officials. For example, the Department of
Defense has recommended parole to USCIS while the

17 Republican Senator Strom Thurmond noted in 1965
that despite a House report attempting to limit parole for large
groups of refugees, ‘‘I would expect this general rule of thumb
not forego in all cases the use of [parole] for the conditional
entry of refugees if such were deemed in the national interest.’’
In 1973, Congressman Peter Rodino commented that the
combination of parole and the refugee program provides
‘‘maximum flexibility in the pursuit of humanitarian and
foreign policy objectives. The United States would be better

able to cope with any arising emergency or refugee problem in
a manner consistent with broader objectives.’’ HR 3056
(1977), a precursor to the Refugee Act, strictly barred granting
parole for a refugee, but recognized the need for flexibility and
created two emergency refugee authorities modeled after
previous parole programs. Executive branch witnesses
opposed this, stressing the need to react to situations, espe-
cially for people outside their country but at risk of
repatriation. The eventual compromise kept parole authority
but limited it in the case of refugees to ‘‘compelling reasons in
the public interest.’’

18 See generally this detailed account of the history of the
Refugee Act, and the relative role of the parole and refugee
programs, https://digital.sandiego.edu/cgi/viewcontent.
cgi?article=1735&amp;context=sdlr.

19 https://www.aila.org/advo-media/aila-practice-pointers-
and-alerts/practice-pointer-humanitarian-parole-for-afghan.
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State Department has chosen to limit its criteria for
recommending parole to extreme situations of ‘‘immi-
nent harm.’’20

Based on the FAM, a consular officer or DHS
officer abroad could evaluate the credibility or identity
of an individual and recommend parole. Alternatively,
another U.S. government agency such as, the Depart-
ment of Education could recommend parole for a
faculty member at an Afghan university. Given that
parole applications filed by individuals with USCIS
are evaluated solely on the application and supporting
evidence presented, there is a likely benefit to having
another Executive Branch official make a parole recom-
mendation. If a practitioner has a client with high level
contacts or support, it may be worthwhile to identify an
Executive Branch official who can recommend parole
although, to our knowledge, parole recommendations
by other agencies are rare and have yet to be used for
Afghan cases. USCIS noted that the HP Branch has
dedicated adjudicators who handle parole requests
made by other government agencies.

Have previous parole programs been handled by the
Humanitarian Parole Branch, or is there another
model for administering a larger scale parole
program?

Previous parole programs have not always been
managed by the Humanitarian Parole Branch at
USCIS, which is a relatively new and small operation.
The Central American Minors program was adminis-
tered by Refugee Affairs, and the IER is processed at
the Immigrant Investor Program Office. CNMI and
Military Parole in Place are handled by USCIS
Service Centers in conjunction with local district
USCIS offices. Applications for the Haitian Family
Reunification Parole Program are adjudicated by the
Service Centers following an invitation by the National
Visa Center to apply for the program. USCIS is
currently staffing up its undersized Humanitarian
Parole Branch, but it is expected that it will take quite
a while to work through tens of thousands of applica-
tions currently pending.

How can port parole through CBP be a tool?

CBP also has the authority to grant parole at a port
of entry. This was the most common means of entry
for Afghans evacuated by the U.S. during Operation
Allies Welcome. Although parole is granted once an
individual has arrived in the U.S., it is not considered

an ‘‘admission’’ for immigration purposes. There are
only certain categories for which CBP must refer an
individual for asylum screening (referred to as a ‘‘cred-
ible fear interview’’).21 Hypothetically, Afghans could be
interviewed, screened and granted parole at pre-flight
inspection where that exists, but to our knowledge that
has yet to occur. However, if your clients can get to a
CBP office with pre-flight inspection capability or to a
U.S. land border, it may be worth requesting parole
directly.

Appendix: Factors Used by USCIS to Evaluate
Humanitarian Parole Applications

From November 2021 Parole Denial Notice:

- When determining whether parole is appropriate,
USCIS considers:

8 1. Whether the beneficiary may have access to
protection in a host country; and

8 2. Whether the beneficiary may have access to
consideration for resettlement through USRAP.

- USCIS only offers parole based on protection needs
only when USCIS finds that the beneficiary is at risk
of severe targeted or individualized harm in the
country where the beneficiary is located or at risk
of imminent return to a country where the benefi-
ciary would be harmed. Evidence to establish this
could be:

8 1. Documentation from credible third-party
source, specifically naming the beneficiary and
outlining the serious harm the beneficiary faces,
and the imminence of harm in the location
where beneficiary is located; or

8 2. Evidence of a USCIS grant of a protection-
based immigration benefit such as asylum,
refugee, or special immigrant status to an
immediate family member or same-sex partner
of the beneficiary, or the family member is ineli-
gible for derivative status or the risk of serious
harm is so imminent that the family member
cannot wait for refugee or visa processing; or

8 3. Evidence of the beneficiary’s particular
vulnerabilities; or

8 4. Evidence of the severity and imminence of
the harm the beneficiary fears.

20 9 FAM 202.3-3(B)(2)(b)(2). 21 INA 212(a)(6) and 212(a)(7).
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From uscis.gov as of November 18, 202122 –

- Parole will be authorized only if we (USCIS)
conclude, based on all the evidence the petitioner
submits and any other relevant evidence available to
us, that

8 There are urgent humanitarian or significant
public benefit reasons for the beneficiary to be
in the United States; and

8 The beneficiary merits a favorable exercise of
discretion.

- There is no statutory or regulatory definition of
‘‘urgent humanitarian reasons.’’ USCIS officers
look at all of the circumstances, taking into
account factors such as (but not limited to):

8 Whether or not the circumstances are pressing;

8 The effect of the circumstances on the indivi-
dual’s welfare and well-being; and

8 The degree of suffering that may result if parole
is not authorized.

- Some common discretionary factors that we
(USCIS) evaluate include (but are not limited to):

8 Whether the purpose of the parole request may
be accomplished within a specific, temporary
period of time;

8 Whether the beneficiary intends to leave the
United States once their parole expires or has
means to obtain lawful immigration status
during the parole authorization period or any
re-parole period that is envisioned (where
applicable);

8 Whether there is evidence of any national
security concerns;

8 Whether there is evidence of any criminal
history or previous immigration violations;

8 Whether there is evidence of any previous parti-
cipation in fraud;

8 Whether the beneficiary’s presence would
benefit a U.S. citizen or lawful permanent resi-
dent or community in the United States;

8 Whether the beneficiary will have sufficient
financial support while in the United States;

8 Evidence of the beneficiary’s character;

8 The effect of the beneficiary’s presence on a
community in the United States; and

8 Whether there are other means, other than
parole, that are available to the beneficiary so
they can travel to and remain in the United
States for the stated parole purpose, such as
the ability or inability to obtain a visa.

- Parole Process:

8 The petitioner must show, through the parole
request and supporting evidence, that the bene-
ficiary qualifies for parole and merits a
favorable exercise of discretion. Submitting all
relevant supporting evidence will avoid delays.
A USCIS officer may issue a Request for

Evidence (RFE) to seek additional information.
In addition to the Form I-131, Application for
Travel Document, Form I-134, Affidavit of
Support,23 and the filing fee or request for fee
waiver, the petitioner should submit the

following evidence to support their parole

request:

& Detailed explanation of the reasons why the
petitioner is requesting parole;

& Detailed explanation of the length of time
for which the beneficiary needs parole;

& Detailed explanation of why the beneficiary
cannot obtain a U.S. nonimmigrant or immi-
grant visa from the U.S. Department of State
including:

& When and where the beneficiary attempted
to obtain visas, if applicable;

& If a visa application was denied, include a
copy of the denial letter; and

& If applicable, a detailed explanation of the
reasons why the beneficiary cannot obtain
any required waiver of inadmissibility and
a copy of any denial letter received.

& Copies of any previously filed immigrant
petitions (Forms I-130, I-140, I-360, etc.)
or nonimmigrant petitions filed by or for
the beneficiary, if available;

& Copies of any documents that support the
request, including a clear and legible copy
of a government-issued identification that
indicates the beneficiary’s citizenship.

22 https://www.uscis.gov/humanitarian/humanitarian-
parole/guidance-on-evidence-for-certain-types-of-humani-
tarian-or-significant-public-benefit-parole-requests.

23 https://www.uscis.gov/sites/default/files/document/
forms/i-134.pdf.
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� If a birth certificate is provided, please
submit a copy of the front and back of
the original birth certificate.

& Copies of a U.S. passport, lawful permanent
resident card, birth certificate or other
evidence of valid U.S. immigration status
or citizenship for the petitioner and
sponsor, where applicable.

****
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CASE
DIGESTS

FEDERAL COURT DECISIONS

Courts of Appeals:

Marquez v. Garland, 2021 U.S. App. LEXIS 26825
(2d Cir. Sept. 7, 2021): The holding inMatter of Soram,
a 2010 BIA decision, applied retroactively to make the
LPR removable due to a 2006 conviction under New

York’s child-endangerment statute.

Jose Esteban Marquez was admitted as an LPR in
1993. He was convicted of child endangerment in 2006
under N.Y. Penal Law §260.10(1). In 2010, the BIA
held that 8 U.S.C. §1227(a)(2)(E)(i) covered child
endangerment that did not necessarily include actual
harm. In 2017, DHS brought removal proceedings
because he allegedly fell under that provision by
reason of his conviction. He contested the retroactivity
of that case, Matter of Soram, and sought cancellation
of removal. IJ Mulligan ruled against him on remova-
bility, then denied cancellation after considering reports
of twelve other arrests aside from his four convictions.
The BIA affirmed, and he appealed.

The court (Raggi, Chin, Park; opinion by Park)
reviewed the five factors distinguishing prospective-
only from retroactive holdings, and found three of
them to favor retroactivity ‘‘decisively.’’ As to cancella-
tion, the court declared that it lacked jurisdiction over the
discretionary decision as to the weight of the evidence.

NOTE: For more on this subject, see Charles

Gordon, et al., Immigration Law and Procedure
§§63.03, 64.04, 71.05.

United States v. Bedi, 2021 U.S. App. LEXIS
29478 (2d Cir. Sept. 30, 2021): The United States
could not use the Federal Debt Collection Procedures
Act to collect back pay for an H-1B worker.

Datalink Computer Products, Inc. hired Helga
Ingvarsdottir as an H-1B worker. She was an account
executive, and the prevailing wage was $61,152
annually. She worked for Datalink for about five years.
DOL found that Datalink had not paid her the appropriate
wages. DOL assessed over $340,000 in back pay and
interest. When it and its president, Vickram Bedi, did
not obey the DOL order, the Northern District of New
York (Hurd) granted summary judgment against them.
The administration had sued under the Federal Debt
Collection Procedures Act, 28 U.S.C. §3001 et seq. Data-
link and Bedi appealed to the Second Circuit.

The court (Walker, Cabranes, Wesley; opinion by
Walker) agreed with the appellants that the Second
Circuit had been wrong in NLRB v. E.D.P. Medical
Computer Systems, a 1993 case decided by a split
panel. The district judge had felt bound by it, although
other circuits had disagreed with E.D.P. The Second
Circuit determined that an administrative award of
backpay to a worker was not ‘‘owing to the United
States’’ under the FDCPA. It cited not only the ‘‘unam-
biguous’’ text but also the legislative history and ‘‘an
analogous decision of the Supreme Court’’ in 1952.
Having had no objection from the other members of
the court, to whom the opinion was circulated, the
panel overruled E.D.P.

NOTE: For more on this subject, see Charles

Gordon, et al., Immigration Law and Procedure

§20.08.

Ghanem v. Att’y Gen., 2021 U.S. App. LEXIS
28696 (3d Cir. Sept. 22, 2021): The court said that
the IJ and BIA had disregarded ‘‘overwhelming
evidence’’ and had not properly weighed evidence in
denying relief.

Adel Sultan Mohammed Ghanem, an LPR, returned
to Yemen in 2009, married, and settled in Yemen. He
then got involved in the Arab Spring. Unaware that his
brothers-in-law had joined the Houthis, he told them of
his disapproval of the Houthis. Later he was threatened,
kidnapped, and tortured. He tried to have his torturers
arrested, but he had a default judgment that did him no
good and actually led to more danger. He fled the
country, but continued to state his views openly. In
2014, he was sentenced in absentia to ten years in
prison for political opposition to the Houthis. In 2017,
thinking he was still an LPR, he tried to enter the United
States. In removal proceedings, he sought asylum and
related relief. IJ Finston reasoned that Ghanem had not
specified the political opinion for which he alleged he
was persecuted, proved that he had that opinion, or
provided enough corroborating evidence. That is, he
had not shown nexus to the IJ’s satisfaction. As to
CAT relief, the IJ doubted that he could not relocate
safely in Yemen. The BIA affirmed. Ghanem appealed.

The court (Krause, Phipps, Fuentes; opinion by
Krause) saw two key errors: (1) ‘‘overwhelming
evidence that Ghanem was persecuted on account of
political opinion’’ and (2) treating family relationships
as disqualifying and not properly weighing ‘‘the
substantial record evidence that a protected ground’’
was a central reason that he was persecuted. The court
noted that Ghanem was not told what corroboration
he was to get. As to the CAT claim, the court criticized
the IJ’s and BIA’s analysis and their overlooking of
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‘‘significant evidence’’ of likely torture, which ‘‘directly
contradicts the BIA’s conclusions that Ghanem is not
likely to be tortured with the government’s acquies-
cence, if returned to Yemen.’’ The court vacated the
BIA order and remanded for further proceedings.

NOTE: For more on this subject, see Charles

Gordon, et al., Immigration Law and Procedure

§§33.04, 33.05, 33.10, 34.02.

Singh v. Att’y Gen., 12 F.4th 262, 2021 U.S. App.
LEXIS 26216 (3d Cir. Aug. 31, 2021): The court
vacated the removal order that was based on a convic-
tion when the respondent was still a citizen.

Baljinder Singh arrived in the United States in 1991
and claimed to be Davinder Singh. He was put into
proceedings and ordered excluded in absentia. Nonethe-
less, he filed for asylum as Baljinder Singh, married a U.S.
citizen, and petitioned to adjust status without revealing
his immigration history. In 1998, he received LPR status.
Again concealing his history, he became a citizen in 2006.
In 2011 he pleaded guilty to conspiracy to distribute and
possess with intent to distribute heroin and other
controlled substances. The criminal conduct had begun
by September 2007. The administration convinced the
U.S. District Court for the District of New Jersey to
revoke his citizenship in 2018. DHS then charged him
on three theories of removability: having been convicted
of an offense related to illicit trafficking in controlled
substances, of one relating to conspiracy to do so, and
of a controlled-substance crime. He moved to terminate
on the basis that he had been a citizen when he was
convicted. IJ Tadal disagreed and denied his motion to
reconsider. The IJ found him removable for conspiracy to
commit a controlled-substance offense as well as a
controlled-substance offense itself. Ordered removed to
India, he appealed. The BIA agreed with the IJ, and he
petitioned the circuit court.

The court (Jordan, Horan; opinion by Jordan) ruled
that the BIA’s construction was unreasonable and
applied Supreme Court precedent to the statutory text
on aggravated felonies to rule for Singh. The adminis-
tration had waived its arguments on the ground of a
controlled-substance conviction. The court vacated the
BIA’s order and remanded for further consistent
proceedings. Judge Matey concurred in the judgment
for the reason that Singh had never been admitted to
the United States, so INA §237(a)(2)(A)(iii) did not
cover him.

NOTE: For more on this subject, see Charles

Gordon, et al., Immigration Law and Procedure

§§10.01, 10.02, 63.03, 64.01, 71.05.

Cha Liang v. Att’y Gen., 2021 U.S. App. LEXIS
30357 (3d Cir. Oct. 12, 2021): The BIA had not
analyzed the aggregate effect of two incidents when it
considered the persecution question.

In 1997, Cha Liang had a confrontation with
Chinese officials when they forced his girlfriend to
have an abortion. He was injured by a door slammed
on his hand. He turned to Christianity, but in 2000 he
was arrested at an underground church meeting. He was
beaten, imprisoned, and warned not to go to church
again. He did, but eventually fled to the United States
and sought asylum. He claimed political and religious
persecution. The administration said that it would not
argue that the 2000 event, if true, was not persecution. IJ
Chugh found Liang credible, but ruled that there was no
persecution. The BIA affirmed, saying that his harms
were not bad enough to be from persecution and that he
did not have a well-founded fear of future persecution.
He appealed only on asylum.

The court (Ambro, Jordan, Bibas; opinion by Bibas)
agreed on political persecution, but considered the
BIA’s reasoning on religious persecution ‘‘flawed.’’ In
particular, although it said that it had considered the
beating, jailing, and threats ‘‘cumulatively,’’ the BIA
actually analyzed the threat in isolation. Therefore, the
court remanded for consideration of the aggregate effect
of the incidents. Judge Jordan concurred to emphasize
that persecution was a mixed question of law and fact
and must be analyzed accordingly.

NOTE: For more on this subject, see Charles

Gordon, et al., Immigration Law and Procedure
§§33.04, 34.02, 104.13.

Abushagif v. Garland, 2021 U.S. App. LEXIS
29022 (5th Cir. Sept. 24, 2021): The BIA did not
address the CAT claim, so remand was necessary.
However, it did not abuse its discretion in upholding
the denial of the motion to reopen otherwise.

Muntaser B. Abubaker Abushagif was put into
removal proceedings in 2010 for not maintaining his
F-1 status. He applied for asylum, withholding, and
CAT relief in 2011. He voluntarily withdrew his appli-
cation and agreed to accept voluntary departure, but he
did not leave on time. In 2019, he moved to reopen,
seeking relief because Libyan conditions had worsened,
he feared reprisals as a former National Guard member,
he had converted to Christianity, and he was bisexual.
The IJ denied the motion. The IJ mentioned several
notable inconsistencies in Abushagif’s story. The IJ
also ruled that he had not shown materially changed
country conditions or previous unavailability of
evidence of them. The BIA did see Libyan conditions
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as having worsened, but it still ruled against him. He
appealed.

The court (Smith, Higginson, Engelhardt; opinion by
Smith) first decided that the BIA’s denial of reopening
was only for a failure to make a prima facie case for
relief. Abushagif claimed that the BIA had abused its
discretion in doing so because it should have used an
‘‘inherently unbelievable’’ standard. The court disagreed
and saw no abuse of the BIA’s discretion, because its
ruling was not irrational. The court also accepted the
BIA’s requirement of corroboration of his claims of
Christianity and bisexuality. However, it agreed with
him that the BIA had not addressed the CAT claim.
The administration had argued that he had not raised
the claim in the BIA or it would be futile to remand it.
The court called the former claim ‘‘confounding’’ and
‘‘flatly incorrect.’’ It denied his petition except on the
CAT claim, on which it remanded.

NOTE: For more on this subject, see Charles
Gordon, et al., Immigration Law and Procedure

§§3.05, 33.05.

Rodriguez v. Garland, 2021 U.S. App. LEXIS
29186 (5th Cir. Sept. 27, 2021): The case was
remanded in light of Niz-Chavez.

Marcelo Eugenio Rodriguez, a/k/a Marcelo Rodri-
guez Andueza, a Uruguayan, entered as a visitor in
2002. He became a conditional LPR in 2014 after
marrying a U.S. citizen. In 2018 he was served with a
notice to appear that did not have the time and date of
his hearing. The ground was failure to file the petition to
remove the condition. A notice of hearing followed, but
Rodriguez maintained that he had moved after the
couple separated, so he did not get the NOH. He did
not appear. He was ordered removed. About four
months later, in July 2018, he moved to rescind the
order and reopen proceedings. The IJ and BIA ruled
against him. The BIA cited failure to rebut the presump-
tion of receipt of the NOH and caselaw allowing the
NTA + NOH process. He appealed.

The court (Higginbotham, Willett, Duncan; opinion
by Higginbotham) ruled that the BIA had relied on an
incorrect interpretation of 8 U.S.C. §1229(a). The court
pointed especially to the recent Niz-Chavez decision by
the Supreme Court as requiring one document, not two.
Therefore, it remanded for proceedings consistent with
that decision.

NOTE: For more on this subject, see Charles

Gordon, et al., Immigration Law and Procedure

§64.02.

Ramos Rafael v. Garland, 2021 U.S. App. LEXIS
29046 (6th Cir. Sept. 24, 2021): The noncitizen had
waived or not sufficiently raised issues related to the
denial of relief due to private actors’ treatment of
women in Guatemala, and she had not shown prejudice
from the two-step notice process.

Juana Dominga Ramos Rafael was a Guatemalan
who sought admission to the United States in 2016.
DHS gave her a notice to appear at a place and time
‘‘to be determined’’ and several months later sent a
notice of hearing with the place, date, and time for the
hearing. She appeared and eventually sought asylum
and withholding. The ground was that she was a
woman. The IJ ruled that she had not and could not
show government unwillingness or inability to protect
women from violence or kidnapping by private actors.
Indeed, the IJ found that the Guatemalan government
had taken steps to fix the problem. The IJ also ruled that
she had not shown a cognizable particular social group,
a nexus, past persecution, or an objectively reasonable
fear of future persecution. She appealed, both challen-
ging the denial of relief and claiming that the NTA had
violated her due process rights and not conferred juris-
diction. The BIA rejected the arguments about the
notice process and said that she had not dealt with the
critical point: government unwillingness or inability to
protect her. In fact, it deemed further evidence or argu-
ment on that issue waived. She appealed.

The court (Batchelder, Larsen, Readler; opinion by
Batchelder) held that she had waived or not sufficiently
raised the issue of the government’s control over the
private actors. It also distinguished Pereira and Niz-
Chavez as being about the stop-time rule. Therefore, it
rejected the notice and jurisdiction theories. It also
pointed out that she had not shown prejudice from the
notice process. It denied review.

NOTE: For more on this subject, see Charles

Gordon, et al., Immigration Law and Procedure

§§3.05, 33.04, 33.05, 33.06, 64.02.

Garcia v. U.S. DHS, 2021 U.S. App. LEXIS 27444
(6th Cir. Sept. 31, 2021): The court allowed claims
regarding delays in the U-visa process to proceed
despite the new Bona Fide Determination Process.

Several noncitizens cooperated with law enforce-
ment after becoming crime victims. They applied for
U visas and work authorization. Some also sought
work authorization for family members. After years of
waiting without decisions, they sued USCIS and DHS
alleging unreasonable delay in placing principal appli-
cants on the U waitlist and resolving the work
applications. The administration moved to dismiss.
The district courts (Green, U.S.M.J., W.D. Mich. and
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Caldwell, J., E.D. Ky.) granted the motions. They cited
lack of subject-matter jurisdiction and failure to state a
claim of unreasonable delay. The applicants appealed.
While the consolidated appeal was pending, USCIS
announced a new process for handling pending U appli-
cations, the ‘‘Bona Fide Determination Process.’’

The court (Siler, Moore, Donald; opinion by Moore)
first addressed the mootness issue and decided for the
noncitizens. Then the court ruled that the Administra-
tive Procedure Act and INA did not bar judicial
handling of the unreasonable-delay claims and that the
court could push along a determination of bona fides.
However, the court also decided that federal courts
could not ‘‘force USCIS to adjudicate prewaitlist
work-authorization applications.’’ The court concluded
that the applicants should be allowed to amend their
complaints if they wanted to challenge delayed bona
fide determinations, but that the court could not
review the work claims. It reversed and remanded.

NOTE: For more on this subject, see Charles

Gordon, et al., Immigration Law and Procedure

§§28.02, 104.04, 104.13.

District Court:

Nguyen v. United States, 2021 U.S. Dist. LEXIS
182410 (D. Mass. Sept. 23, 2021): The court granted

coram nobis relief from the conviction.

Tien Nguyen was born in Vietnam in 1978. In 1983
he entered the United States with his father, an officer in
the South Vietnamese Army who obtained asylum then
naturalized. Nguyen became an LPR. When he was
charged with 1997 crimes, he told his appointed
attorney that he his priority was to not be deported.
That lawyer, Carney, consulted an immigration
lawyer, Drago, on immigration consequences. Drago
told Carney that possession of counterfeit securities
would be neither an aggravated felony nor a crime
involving moral turpitude, so the plea agreement was
worked out on that basis. Later, after several unsuc-
cessful attempts at derivative citizenship, Nguyen
applied for regular naturalization. USCIS denied it
based on an aggravated felony — the crime to which
he had pleaded. Nguyen then consulted immigration
lawyers, who told him that appealing the USCIS deci-
sion would not work. He instead filed a petition for
coram nobis or other relief from the conviction. The
administration opposed relief.

The court (Wolf) observed that the administration
admitted that the petition was timely and that the
conviction came from ineffective advice of counsel,
‘‘a fundamental error.’’ The First Circuit had found
Padilla to be retroactive, so it covered Nguyen. The

court saw a ‘‘reasonable probability’’ that he would
have rejected the plea bargain had he been accurately
advised. It rejected the administration’s claim that he
could not show that he was still suffering a ‘‘collateral
consequence’’ of the conviction. The court cited
Supreme Court precedent to the contrary as well as
circuit precedent. Therefore, the court granted coram
nobis relief and vacated the conviction.

NOTE: For more on this subject, see Charles

Gordon, et al., Immigration Law and Procedure

§§4.01, 74.08.

Kassem v. Blinken, 2021 U.S. Dist. LEXIS 183515
(E.D. Cal. Sept. 24, 2021): The administration was
ordered to provide consular interviews and decisions
on a diversity visa applicant and his derivatives by
September 28, 2021.

Raidan Kassem and other Yemenis filed a lawsuit
against administration officials and entities. They raised
four causes of action under the Administrative Proce-
dure Act, the Mandamus Act, the Declaratory Judgment
Act, and the Take Care Clause of the Constitution. The
essence was that they had been harmed by delays in
processing a diversity visa for a family member and
prospective employee. They sought a preliminary
injunction to obtain a consular interview and final deci-
sion on the visa.

The court (Drozd) concluded that the defendants
had unreasonably delayed processing the visas and
that all the requirements of a preliminary injunction
had been met. It therefore required an interview and
decision by September 28, 2021, so as to make the
diversity-visa deadline.

NOTE: For more on this subject, see Charles

Gordon, et al., Immigration Law and Procedure
§§40.04, 55.09.

Gomez Vicente v. United States, 2021 U.S. Dist.
LEXIS 186579 (S.D. Tex. Sept. 29, 2021): The
Bivens claims against a Border Patrol agent accused
of a fatal shooting were dismissed as unsuitable for
extension of that doctrine.

The parents and administrator of the estate of
Claudia Patricia Gomez Gonzalez, who had been
fatally shot in Rio Bravo, Texas, sued the United
States, a Border Patrol agent, and others for the
shooting. The agent moved to dismiss for failure to
state a Bivens claim against him. A magistrate judge
agreed as to four claims, seeing a new context, an alter-
native remedy in the Federal Tort Claims Act, and
national security implications.
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The court (Saldaña) adopted the magistrate judge’s
report and recommendation. It rejected the argument
that case raised ‘‘garden variety excessive force’’
claims, not claims in a ‘‘new context.’’ The court
explained (1) that the opinions cited were not binding
and had ‘‘little persuasive value’’ and (2) that the Fifth
Circuit had more recently shown that the label of
‘‘garden variety excessive force case’’ was not enough
to let a claim proceed. The court also was not swayed by
the specific criticisms of the magistrate judge’s determi-
nation. In any event, it made its own de novo analysis on
‘‘new context’’ and found this case ‘‘meaningfully
different from Bivens’’ in several ways. It considered
Bivens the ‘‘most apt comparison.’’ The court cited Fifth
Circuit case law against extending Bivens in immigra-
tion and border cases. Although it rejected a small piece
of the magistrate judge’s report and recommendation, it
dismissed the Bivens claims.

NOTE: For more on this subject, see Charles
Gordon, et al., Immigration Law and Procedure

§§109.02.

BIA DECISION

Nonprecedent:

Matter of D- C- W-, A _-882 (BIA Aug. 5, 2021)
(Oakdale, LA): A gay Jamaican man had shown perse-

cution, and the IJ needed to reconsider adjustment, a

§212(h) waiver, and withholding of removal.

D- C- W- was from Jamaica. He sought a §212(h)
waiver of inadmissibility in connection with an application
for adjustment of status. He had been convicted of
attempted theft. He also sought asylum, withholding of
removal, and CAT relief. An IJ found him removable and
denied the waiver. However, the IJ found him credible and
ruled that he had shown membership in a particular social
group defined by sexual orientation.D-C-W- appealed the
waiver decision, but not the finding of removability.

The BIA (Gonzalez) observed that D- C- W- did not
contest that his conviction disqualified him from
asylum, being for a particularly serious crime. As to
withholding, on the other hand, the BIA disagreed
with the IJ and said that persecution had been shown.
Consequently, it remanded for more proceedings on
withholding. As to adjustment and the waiver, the
BIA held that the IJ had not properly considered the
hardship to D- C- W-’s U.S.-citizen husband. It also
directed the IJ to consider more factors.

NOTE: For more on this subject, see Charles

Gordon et al., Immigration Law and Procedure

§§3.05, 33.04, 33.05, 33.06, 63.03, 63.12, 74.07.

AAO DECISIONS

Matter of X, 09217529 (AAO Sept. 2, 2021) (New
York): A certificate of citizenship was properly

cancelled upon evidence that the person was not the
biological child of his alleged parents.

A native of Bangladesh obtained a certificate of
citizenship in 2001 based on his U.S.-citizen father,
M- K-. The claim fell under INA §320. In 2019, the
New York field office cancelled the certificate as having
been obtained illegally or fraudulently, saying that new
evidence showed that he was not the biological child of
M- K- and S- B-, as he had claimed. The office had
provided notice and an opportunity to contest the
cancellation. The gentleman responded that he had not
filled out or reviewed the application and did not
remember signing it, that he did not illegally or fraudu-
lently obtain the certificate, and that he was adopted in
Bangladesh through an informal process with no docu-
mentation. The field office had stated that there was no
proof of an adoption and that the State Department
reported that Bangladesh did not allow adoption. The
gentleman appealed the cancellation.

The AAO dismissed the appeal for failure to address
the field office’s findings and to support his own claims.
The AAO said that the record and law supported cancel-
lation. The gentleman then moved to reopen and
reconsider. The AAO concluded that he had not
shown an error based on new evidence or an incorrect
application of law or policy. The AAO pointed out that
his claims of lack of knowledge of anything wrong with
the request for a certificate were irrelevant; INA §342
did not require knowledge or intent. Furthermore, he
had not shown ‘‘any actual errors in the factual summa-
ries and legal analyses contained in the prior decisions.’’
It dismissed both motions.

NOTE: For more on this subject, see Charles

Gordon, et al., Immigration Law and Procedure

§§3.02, 99.04.

Matter of X, 17570790 (AAO Sept. 9, 2021)
(Nebraska Service Center): An actress did not show
that she qualified for an extraordinary-ability visa.

A film actress sought a visa as an alien of extraor-
dinary ability. The service center denied the petition for
failure to meet the EB-1 criteria. She appealed.

The AAO observed that the actress had abandoned
her claim to have won major, internationally recognized
awards and two of the other criteria, those in 8 C.F.R.
§204.5(h)(3)(iii) and (vi). The NSC had accepted her
claims that she had shown lesser awards and published
media. The AAO then reviewed her claims on leading
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or critical role, display at artistic exhibitions or show-
cases, and commercial success. It found that she had not
established the ‘‘artistic’’ nature of the cited exhibitions
and showcases. As to her alleged leading or critical
roles, she had declined to submit some evidence
below, some was from after she filed her petition, and
none established to the AAO’s satisfaction that she had
had a qualifying role for a distinguished entity. Finally,
the AAO did not see the evidence as really and speci-
fically showing her commercial success. Finding her
not to have shown that she met the EB-1 criteria, the
AAO dismissed her appeal.

NOTE: For more on this subject, see Charles

Gordon, et al., Immigration Law and Procedure

§39.03.

Matter of X, 18142718 (AAO Sept. 15, 2021)
(Texas Service Center): A project engineer did not
show national interest.

A project engineer sought an EB-2 exceptional
ability visa and a national interest waiver. The service
center accepted him as an EB-2 professional with an
advanced degree, and it also saw substantial merit and
national importance. However, it did not see that he was
well-positioned to move his proposed work forward or
that a waiver would be in the national interest. He
appealed and submitted more evidence.

The AAO explained that he had obtained a Ph.D. in
engineering from a U.S. university in 2017. The issue
was the NIW. The AAO disagreed with the service
center on national importance. The engineer had
described his work as to ‘‘perform microsimulation
traffic modeling and analyze traffic operations, safety,
capacity, and flow.’’ He proposed to ‘‘continue his
research on the level of service (LOS), traffic capacity,
and vulnerability to climate change effects of critical
transportation infrastructure.’’ He then referred to an
employer’s description, but that did not use ‘‘research’’
and was short on details. The AAO also did not see
sufficient evidence of his prospective significant
impact on the field. Similar problems affected the
analysis of the second Dhanasar prong. The AAO
therefore did not reach the third prong before dismissing
the appeal.

NOTE: For more on this subject, see Charles

Gordon, et al., Immigration Law and Procedure
§39.04.

Matter of X, 13310336 (AAO Sept. 17, 2021)
(National Benefits Center): An applicant did not
warrant USCIS consent to his SIJ classification.

Four days before his twenty-first birthday, a Massa-
chusetts court found the applicant eligible for SIJ status.
The court stated that it had jurisdiction under Massa-
chusetts law, that he was dependent on the court, that
reunification with his mother was not possible because
of her abandonment and neglect of him, and that it was
not in his best interest to be removed to Guatemala. He
then filed an SIJ petition. The NBC denied it for failure
to show that he deserved consent. It stated that he had
not shown that he received some form of relief; it
seemed that he was acting primarily for the immigration
benefit. He appealed, contesting USCIS’s authority to
‘‘second-guess’’ the state court.

The AAO agreed with the NBC that he had not
shown that his primary purpose was other than the
immigration benefit. It observed that he had not
addressed INA §101(a)(27)(J)(iii). It also agreed with
the NBC about the lack of any relief.

NOTE: For more on this subject, see Charles
Gordon, et al., Immigration Law and Procedure

§39.05.

Matter of X, 13160771 (AAO Sept. 21, 2021)
(Nebraska Service Center): An applicant did not meet
the criteria for a U-1 visa by showing that he was the
victim of qualifying criminality.

A noncitizen sought a U-1 visa. According to his
account, he was working in the back office of a store
when the lights went out and he heard gunshots. He
fled, seeing people running away. He heard a vehicle
driving away quickly. He could not find his cell phone,
so he went to nearby apartments. However, he heard the
police arrive and went back to the store without calling
for help. The police told him that they had caught
people who matched the description someone had
provided them and that they would contact him if they
needed his help. He later identified them and testified at
trial. About five years later he applied for a U-1 visa.
The Supplement B listed burglary, related crime(s),
attempt, and conspiracy. It cited Georgia statutes on
burglary and possession of a firearm while committing
a crime. The police report listed burglary and a weapons
offense. A later Supplement B added that he was a
victim of felonious assault or a similar act and
attempt. The NSC denied the petition for lack of a
qualifying criminal activity. The NSC pointed to the
police report’s statement that he ‘‘had arrived’’ when
the police finished their sweep of the building. The
noncitizen moved to reopen with a third Supplement
B from the same official, which added conspiracy and
manslaughter. An accompanying new case report stated
that he had contacted the police about the old crime and
complained that the report had not been exactly correct.
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The NSC again dismissed for failure to meet the
requirements for a motion to reopen. The noncitizen
appealed.

The AAO held that the record did not ‘‘preponder-
antly demonstrate that law enforcement investigated
or prosecuted felonious assault or attempted
manslaughter’’ against the noncitizen. The AAO
discussed the inconsistencies among the documents. It
also found the evidence of his participation in the trial
lacking. Concluding that he had not established by a
preponderance of the evidence that he had been the
victim of qualifying criminal activity, the AAO
dismissed the appeal.

NOTE: For more on this subject, see Charles

Gordon, et al., Immigration Law and Procedure

§28.02.

OCAHO DECISIONS

A.S. v. Amazon Webservices Inc., OCAHO Case
No. 2020B00073, 14 OCAHO no. 1381j (Sept. 30,
2021): OCAHO partially granted a motion to

produce and to respond to an interrogatory about

recordings that the employee had made.

Amazon Webservices sought to compel responses
to a request for production of digital copies of record-
ings of the people allegedly responsible for retaliation
against complainant A.S. and an interrogatory seeking
information about such recordings. A.S. argued that the
request and interrogatory were ‘‘overbroad, burden-
some, unclear, and irrelevant.’’ He added that he
would produce them only after he was reinstated to
his job.

OCAHO (Carroll-Tipton) limited the time frame for
the recordings to be produced and saw no need to do so
for the interrogatory, which was more specific. OCAHO
also considered objections raised only in the response to
the motion to have been waived. It rejected A.S.’s claim
that Amazon should identify the dates and times of
meetings that he had recorded, asking how Amazon
could do so. It also ruled that he had not shown that
the burden was so great. It ordered him to respond to the
interrogatory and produce responsive recordings from
after November 11, 2018.

NOTE: For more on this subject, see Charles

Gordon, et al., Immigration Law and Procedure §3.07.

Heath v. ASTA CRS, Inc., 2021 OCAHO LEXIS 17,
OCAHO Case No. 2020B00072, 14 OCAHO no.
1385b (Sept. 17, 2021): OCAHO denied the complai-
nant’s motion to compel.

Robert Heath moved to compel ASTA CRS, Inc. to
respond to his second set of interrogatories and a set of
requests for production. Heath was pro se.

OCAHO (Henderson) observed that Heath had not
shown that his requests were timely. That alone was
enough for a denial, OCAHO pointed out. It also
observed that it was unclear just what the objections
were and to what responses: Heath said he wanted
answers to all of them, but some responses said that
there was no responsive information. ASTA also
objected that Heath was seeking irrelevant information,
such as the third parties to which it provided IT people.
Although OCAHO did not decide whether ASTA was
right, it pointed out that Heath’s mere assertion that all
the information that he sought was ‘‘totally relevant’’
was not enough. Finally, OCAHO criticized ASTA’s
overuse of the term ‘‘proportionality’’ in its objections
without more explanation. Despite this rebuke,
OCAHO ruled for ASTA and denied the motion to
compel.

NOTE: For more on this subject, see Charles

Gordon, et al., Immigration Law and Procedure §3.07.

GOVERNMENT
DOCUMENTS

FEDERAL REGISTER

Final Rules:

U.S. Department of Homeland Security, Office of
the Secretary, ‘‘Privacy Act of 1974: Implementation of
Exemption; U.S. Department of Homeland Security/
Office of the Immigration Detention Ombudsman-001
Office of the Immigration Detention Ombudsman
System of Records.’’ Action: Final Rule. 86 Fed. Reg.
69,977 (Dec. 9, 2021). DHS exempts part of a new
system of records from portions of the Privacy Act
due to ‘‘enforcement requirements.’’

U.S. Department of Justice, ‘‘Civil Monetary
Penalties Inflation Adjustment for 2021.’’ Action:
Final rule. 86 Fed. Reg. 70,740 (Dec. 13, 2021). The
rule adjusts penalties at 28 C.F.R. §85.5 by an inflation
factor of 1.01182. The rule is reprinted at Appendix A.

U.S. Department of Justice, Executive Office for
Immigration Review, ‘‘Executive Office for Immigra-
tion Review Electronic Case Access and Filing.’’
Action: Final rule. 86 Fed. Reg. 70,708 (Dec. 13,
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2021). The rule amends EOIR’s regulations to imple-
ment electronic filing and records applications for cases
before the immigration courts and BIA, effective
February 11, 2022. The rule is reprinted at Appendix B.

U.S. Department of Labor, Employment and
Training Administration, ‘‘Strengthening Wage
Protections for the Temporary and Permanent Employ-
ment of Certain Immigrants and Non-Immigrants in the
United States, Implementation of Vacatur.’’ Action:
Final rule. 86 Fed. Reg. 70,729 (Dec. 13, 2021). The
rule implements a federal court order that vacated final
rules published at 86 Fed. Reg. 3608 (Jan. 14, 2021) and
86 Fed. Reg. 26,164 (May 13, 2021). Both covered
prevailing wages. This rule is reprinted at Appendix C.

U.S. Department of State, ‘‘Waiver of Personal
Appearance and In-Person Oath Requirement for
Certain Immigrant Visa Applicants Due to COVID-
19.’’ Action: Final rule and temporary final rule. 86
Fed. Reg. 70,735 (Dec. 13, 2021). The rule amends 22
C.F.R. §§42.62 and 42.67 to allow consular officers to
waive personal appearances for some repeat immigrant
visa applicants. The rule is reprinted at Appendix D.

Proposed Rule:

U.S. Department of Homeland Security, Office of
the Secretary, ‘‘Privacy Act of 1974: Implementation of
Exemptions; U.S. Department of Homeland Security
U.S. Immigrations and Customs Enforcement, DHS/
ICE–001 Student and Exchange Visitor Program
System of Records, Formerly Known as the Student
and Exchange Visitor Information System of
Records’’ Action: Notice of proposed rulemaking 86
Fed. Reg. 69,587 (Dec. 8, 2021). DHS wants to
exempt portions of the system from provisions of the
Privacy Act due to ‘‘enforcement requirements.’’
Comments must be made by January 7, 2022.

Notices:

U.S. Department of Homeland Security, Immigra-
tion and Customs Enforcement, ‘‘Privacy Act of 1974;
System of Records.’’ Action: Notice of modified
Privacy Act system of records. 86 Fed. Reg. 69,663
(Dec. 8, 2021). DHS proposes to ‘‘modify, rename,
and reissue a current’’ ICE system of records called
the ‘‘DHS/ICE-001 Student and Visitor Exchange
Program (SEVP) System of Records’’ as the ‘‘DHS/
ICE-001 Student and Exchange Visitor Information
System (SEVIS) System of Records.’’ Comments are
due by January 7, 2022.

U.S. Department of Homeland Security, ‘‘Identi-
fying Recommendations To Support the Work of the
Interagency Task Force on the Reunification of
Families.’’ Action: Request for public input. 86 Fed.
Reg. 70,512 (Dec. 10, 2021). DHS seeks comments

on how to minimize the separation of migrant parents
or guardians from children. Comments must be received
by January 10, 2022. The notice is reprinted at
Appendix E.

U.S. Department of Homeland Security, ‘‘Privacy
Act of 1974; Computer Matching Program.’’ Action:
Notice of a reestablished matching program. 86 Fed.
Reg. 69,669 (Dec. 8, 2021). DHS gives notice of the
reestablishment of a matching program between USCIS
and New York State’s Department of Labor. Comments
can be submitted until January 7, 2022.

U.S. Department of Labor, Employment and
Training Administration, ‘‘Labor Certification
Process for the Temporary Employment of Foreign
Workers in Agriculture in the United States: Adverse
Effect Wage Rates for Non-Range Occupations in
2022.’’ Action: Notice. 86 Fed. Reg. 71,282 (Dec. 15,
2021). The notice is reprinted at Appendix F.

U.S. Department of Labor, Employment and
Training Administration, ‘‘Labor Certification
Process for the Temporary Employment of Foreign
Workers in Agriculture in the United States: Adverse
Effect Wage Rates for Range Occupations in 2022.’’
Action: Notice. 86 Fed. Reg. 71,283 (Dec. 15, 2021).
The notice is reprinted at Appendix G.

U.S. Department of State, Public Notice 11605,
‘‘Request for Information for the 2022 Trafficking in
Persons Report.’’ Action: Request for information for
the 2022 Trafficking in Persons Report. 86 Fed. Reg.
70,562 (Dec. 10, 2021). DOS requests written informa-
tion to help prepare the annual TIP report to Congress.
Information must be received by the Office to Monitor
and Combat Trafficking in Persons by February 1,
2022. The RFI is reprinted at Appendix H.

DHS DOCUMENT

� Guidance on Reimplementation of MPP
On December 2, 2021, Robert Silvers, Under Secretary
for Strategy, Policy, and Plans, issued to CBP, ICE,
USCIS, and the Office of Operations Coordination
‘‘Guidance regarding the Court-Ordered Reimplemen-
tation of the Migrant Protection Protocols.’’ The memo
is reprinted at Appendix I.

USCIS DOCUMENTS

� Policy Alert on I-693 ‘‘60-Day Rule’’
On December 9, 2021, USCIS issued PA-2021-29,
‘‘Temporary Waiver of ‘60-Day Rule’ for Report of
Medical Examination and Vaccination Record (Form
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I-693).’’ It affects 8 USCIS-PM B.4. The PA is
reprinted at Appendix J.

� Reversion to Previous Criteria on Interviews for
Refugee/Asylee Relatives

On December 10, 2021, USCIS announced that it was
rescinding a November 2020 policy memo requiring
that all I-730 relatives be interviewed (PM-602-0180,
reprinted at 26 Bender’s Immigr. Bull. 78 (App. H) (Jan.
1, 2021)). It is returning to case-by-case interview
requests. The ‘‘Alert’’ is reprinted at Appendix K.

DOJ DOCUMENT

� NAIJ Settlement
EOIR and the National Association of Immigration
Judges settled unfair labor practice charges. The EOIR
also agreed to recognize NAIJ as the union representa-
tive for IJs. The NAIJ, affiliated with the International
Federation of Professional and Technical Engineers,
had been the recognized union for ordinary IJs since

1979, but in 2019, DOJ/EOIR began trying to decertify
the union. The agreement is reprinted at Appendix L.

DOL DOCUMENT

� WHD Field Assistance Bulletin No. 2021-3
On December 7, 2021, Acting Administrator Jessica
Looman of the Wage and Hour Division issued Field
Assistance Bulletin No. 2021-3, ‘‘Overtime Obligations
Pursuant to the H-2B Visa Program.’’ The FAB is
reprinted at Appendix M.

DOS DOCUMENT

� DV 2022 Update
On December 9, 2021, DOS announced that selectees
for 2022 need to submit the DS-260 to the Kentucky
Consular Center, but not other supporting documents.
Those will be collected and evaluated later. The update
is reprinted at Appendix N.
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representations and the visa application 
and other relevant documentation— 

(i) The proper immigrant 
classification, if any, of the visa 
applicant, and 

(ii) The applicant’s eligibility to 
receive a visa. 

(2) The officer has the authority to 
require that the alien answer any 
question deemed material to these 
determinations.

(c) Certain repeat applications due to 
COVID–19. The personal appearance 
and interview of any applicant for an 
immigrant visa may be waived in the 
discretion of the consular officer until 
December 13, 2023, provided that— 

(1) The applicant was issued a U.S. 
immigrant visa on or after August 4, 
2019, and is: 

(i) Seeking an immigrant visa in the 
same classification and pursuant to the 
same approved petition as the 
previously issued immigrant visa; or 

(ii) Seeking an immigrant visa 
pursuant to the same approved petition 
as the previously issued immigrant visa 
but in a classification that automatically 
converted from the classification of the 
previously issued immigrant visa due to 
the death or naturalization of the 
petitioner;

(2) The applicant qualifies for an 
immigrant visa in the same 
classification as the previously issued 
immigrant visa, or in another 
classification as a result of automatic 
conversion from the classification of the 
previously issued immigrant visa due to 
the death or naturalization of the 
petitioner, and pursuant to the same 
approved petition as the previously 
issued immigrant visa; and 

(3) The applicant has not undergone 
a change in circumstances that could 
affect the applicant’s eligibility for the 
visa.
■ 3. Effective December 13, 2021, 
through December 13, 2023, in § 42.67, 
add paragraph (a)(4) to read as follows: 

§ 42.67 Execution of application, 
registration, and fingerprinting. 

(a) * * * 
(4) Form of attestation for certain 

repeat applications due to COVID–19. 
The swearing to or signature of an 
application before a consular officer by 
an immigrant visa applicant may be 
waived in the discretion of the consular 
officer until December 13, 2023, 
provided the applicant is willing to 
affirm under penalty of perjury to the 
information provided on Form DS–260 
or Form DS–230. 
* * * * * 
■ 4. Effective December 13, 2023, revise 
§ 42.62 to read as follows: 

§ 42.62 Personal appearance and interview 
of applicant. 

(a) Personal appearance of applicant 
before consular officer. Every alien 
applying for an immigrant visa, 
including an alien whose application is 
executed by another person pursuant to 
§ 42.63(a)(2), shall be required to appear 
personally before a consular officer for 
the execution of the application or, if in 
Taiwan, before a designated officer of 
the American Institute in Taiwan, 
except that the personal appearance of 
any child under the age of 14 may be 
waived at the officer’s discretion. 

(b) Interview by consular officer. (1)
Every alien executing an immigrant visa 
application must be interviewed by a 
consular officer who shall determine on 
the basis of the applicant’s 
representations and the visa application 
and other relevant documentation— 

(i) The proper immigrant 
classification, if any, of the visa 
applicant, and 

(ii) The applicant’s eligibility to 
receive a visa. 

(2) The officer has the authority to 
require that the alien answer any 
question deemed material to these 
determinations.

Kevin E. Bryant, 
Deputy Director, Office of Directives 
Management, U.S. Department of State. 
[FR Doc. 2021–26657 Filed 12–10–21; 8:45 am] 

BILLING CODE 4710–06–P 

DEPARTMENT OF JUSTICE 

28 CFR Part 85 

[Docket No. OAG 173; AG Order No. 5236– 
2021]

Civil Monetary Penalties Inflation 
Adjustment for 2021 

AGENCY: Department of Justice. 
ACTION: Final rule. 

SUMMARY: The Department of Justice is 
adjusting for inflation the civil monetary 
penalties assessed or enforced by 
components of the Department, in 
accordance with the provisions of the 
Bipartisan Budget Act of 2015, for 
penalties assessed after December 13, 
2021 with respect to violations 
occurring after November 2, 2015. 
DATES: This rule is effective December 
13, 2021. 
FOR FURTHER INFORMATION CONTACT:
Robert Hinchman, Senior Counsel, 
Office of Legal Policy, U.S. Department 
of Justice, Room 4252, RFK Building, 
950 Pennsylvania Avenue NW, 
Washington, DC 20530, telephone (202) 
514–8059 (not a toll-free number). 

SUPPLEMENTARY INFORMATION:

I. Statutory Process for Implementing 
Annual Inflation Adjustments 

Section 701 of the Bipartisan Budget 
Act of 2015, Public Law 114–74 (Nov. 
2, 2015) (‘‘BBA’’), 28 U.S.C. 2461 note, 
substantially revised the prior 
provisions of the Federal Civil Monetary 
Penalties Inflation Adjustment Act of 
1990, Public Law 101–410 (the 
‘‘Inflation Adjustment Act’’), and 
substituted a different statutory formula 
for calculating inflation adjustments on 
an annual basis. 

In accordance with the provisions of 
the BBA, on June 30, 2016 (81 FR 
42491), the Department of Justice 
published an interim rule (‘‘June 2016 
interim rule’’) to adjust for inflation the 
civil monetary penalties assessed or 
enforced by components of the 
Department after August 1, 2016, with 
respect to violations occurring after 
November 2, 2015, the date of 
enactment of the BBA. Readers may 
refer to the Supplementary Information 
(also known as the preamble) of the 
Department’s June 2016 interim rule for 
additional background information 
regarding the statutory authority for 
adjustments of civil monetary penalty 
amounts to take account of inflation and 
the Department’s past implementation 
of inflation adjustments. The June 2016 
interim rule was finalized without 
change by the publication of a final rule 
on April 5, 2019 (84 FR 13525). 

After the initial adjustments in 2016, 
the BBA also provides for agencies to 
adjust their civil penalties on January 15 
of each year to account for inflation 
during the preceding year, rounded to 
the nearest dollar. Accordingly, on 
February 3, 2017 (82 FR 9131), and on 
January 29, 2018 (83 FR 3944), the 
Department published final rules 
pursuant to the BBA to make annual 
inflation adjustments in the civil 
monetary penalties assessed or enforced 
by components of the Department after 
those dates, with respect to violations 
occurring after November 2, 2015. 

Most recently, the Department 
published a final rule on June 19, 2020 
(85 FR 37004), to adjust the 
Department’s civil money penalties. The 
Department did not publish an inflation 
adjustment rule in 2019, but the 2020 
adjustments incorporated the civil 
penalty adjustments for both 2019 and 
2020, so that the current penalty 
amounts are the same as if two separate 
rules had been published. 

II. Inflation Adjustments Made by This 
Rule

As required, the Department is 
publishing this final rule to adjust for 
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2021 the civil penalties that were most 
recently adjusted as of June 19, 2020. 
Under the statutory formula, the 
adjustments made by this rule are based 
on the Bureau of Labor Statistics’ 
Consumer Price Index for October 2020. 
The Office of Management and Budget 
(OMB) Memorandum for the Heads of 
Executive Departments and Agencies 
M–21–10 (Dec. 23, 2020) https://
www.whitehouse.gov/wp-content/
uploads/2020/12/M-21-10.pdf (last
visited January 6, 2021), instructs that 
the applicable inflation factor for this 
adjustment is 1.01182. 

Accordingly, this rule adjusts the civil 
penalty amounts in 28 CFR 85.5 by 
applying this inflation factor 
mechanically to each of the civil penalty 
amounts listed (rounded to the nearest 
dollar).

Example

• In 2016, the Program Fraud Civil 
Remedies Act penalty was increased to 
$10,781 in accordance with the 
adjustment requirements of the BBA. 

• For 2017, where the applicable 
inflation factor was 1.01636, the existing 
penalty of $10,781 was multiplied by 
1.01636 and revised to $10,957 
(rounded to the nearest dollar). 

• For 2018, where the applicable 
inflation factor is 1.02041, the existing 
penalty of $10,957 was multiplied by 
1.02041 and revised to $11,181 
(rounded to the nearest dollar). 

• Had an adjustment rule been 
published in 2019, where the applicable 
inflation factor was 1.02041, the existing 
penalty of $11,181 would have been 
multiplied by 1.02522 and revised to 
$11,463 (rounded to the nearest dollar). 

• For the final rule in 2020 (in which 
the ending 2019 penalty amounts were 
used as the starting penalty amounts for 
purposes of calculation) the starting 
penalty of $11,463 was multiplied by 
1.01764 and revised to $11,665 
(rounded to the nearest dollar.) 

• For this final rule in 2021, where 
the applicable inflation factor is 
1.01182, the existing penalty of $11,665 
is multiplied by 1.01182 and revised to 
$11,803 (rounded to the nearest dollar). 

This rule adjusts for inflation civil 
monetary penalties within the 
jurisdiction of the Department of Justice 
for purposes of the Inflation Adjustment 
Act, as amended. Other agencies are 
responsible for the inflation adjustments 
of certain other civil monetary penalties 
that the Department’s litigating 
components bring suit to collect. The 
reader should consult the regulations of 
those other agencies for inflation 
adjustments to those penalties. 

III. Effective Date of Adjusted Civil 
Penalty Amounts 

Under this rule, the adjusted civil 
penalty amounts are applicable only to 
civil penalties assessed after December 
13, 2021, with respect to violations 
occurring after November 2, 2015, the 
date of enactment of the BBA. 

The penalty amounts set forth in the 
existing table in 28 CFR 85.5 are 
applicable to civil penalties assessed 
after August 1, 2016, and on or before 
the effective date of this rule, with 
respect to violations occurring after 
November 2, 2015. Civil penalties for 
violations occurring on or before 
November 2, 2015, and assessments 
made on or before August 1, 2016, will 
continue to be subject to the civil 
monetary penalty amounts set forth in 
the Department’s regulations in 28 CFR 
parts 20, 22, 36, 68, 71, 76, and 85 as 
such regulations were in effect prior to 
August 1, 2016 (or as set forth by statute 
if the amount had not yet been adjusted 
by regulation prior to August 1, 2016). 

IV. Statutory and Regulatory Analyses 

A. Administrative Procedure Act 
The BBA provides that, for each 

annual adjustment made after the initial 
adjustments of civil penalties in 2016, 
the head of an agency shall adjust the 
civil monetary penalties each year 
notwithstanding 5 U.S.C. 553. 
Accordingly, this rule is being issued as 
a final rule without prior notice and 
public comment, and without a delayed 
effective date. 

B. Regulatory Flexibility Act 
Only those entities that are 

determined to have violated Federal law 
and regulations would be affected by the 
increase in the civil penalty amounts 
made by this rule. A Regulatory 
Flexibility Act analysis is not required 
for this rule because publication of a 
notice of proposed rulemaking was not 
required. See 5 U.S.C. 603(a). 

C. Executive Orders 12866 and 13563— 
Regulatory Review 

This final rule has been drafted in 
accordance with Executive Order 12866, 
‘‘Regulatory Planning and Review,’’ 
section 1(b), The Principles of 
Regulation, and in accordance with 
Executive Order 13563, ‘‘Improving 
Regulation and Regulatory Review,’’ 
section 1, General Principles of 
Regulation. Executive Orders 12866 and 
13563 direct agencies, in certain 
circumstances, to assess all costs and 
benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 

(including potential economic, 
environmental, public health and safety 
effects, distributive impacts, and 
equity).

The Department of Justice has 
determined that this rule is not a 
‘‘significant regulatory action’’ under 
Executive Order 12866, ‘‘Regulatory 
Planning and Review,’’ section 3(f), and, 
accordingly, this rule has not been 
reviewed by the Office of Management 
and Budget. This final rule implements 
the BBA by making an across-the-board 
adjustment of the civil penalty amounts 
in 28 CFR 85.5 to account for inflation 
since the adoption of the Department’s 
final rule published on June 19, 2020. 

D. Executive Order 13132—Federalism 

This rule will not have substantial 
direct effects on the States, on the 
relationship between the National 
Government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 13132, 
it is determined that this rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

E. Executive Order 12988—Civil Justice 
Reform

This regulation meets the applicable 
standards set forth in sections 3(a) and 
3(b)(2) of Executive Order 12988. 

F. Unfunded Mandates Reform Act of 
1995

This rule will not result in the 
expenditure by State, local, and tribal 
governments, in the aggregate, or by the 
private sector, of $100 million or more 
in any one year, and it will not 
significantly or uniquely affect small 
governments. Therefore, no actions were 
deemed necessary under the provisions 
of the Unfunded Mandates Reform Act 
of 1995. 

G. Congressional Review Act 

This rule is not a major rule as 
defined by the Congressional Review 
Act, 5 U.S.C. 804. It will not result in 
an annual effect on the economy of $100 
million or more; a major increase in 
costs or prices for consumers, 
individual industries, Federal, State, or 
local government agencies, or 
geographic regions; or significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic and export markets. 
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List of Subjects in 28 CFR Part 85 

Administrative practice and 
procedure, Penalties. 

Accordingly, for the reasons set forth 
in the preamble, chapter I of title 28 of 
the Code of Federal Regulations is 
amended as follows: 

PART 85—CIVIL MONETARY 
PENALTIES INFLATION ADJUSTMENT 

■ 1. The authority citation for part 85 
continues to read as follows: 

Authority: 5 U.S.C. 301, 28 U.S.C. 503; 
Pub. L. 101–410, 104 Stat. 890, as amended 
by Pub. L. 104–134, 110 Stat. 1321; Pub. L. 
114–74, section 701, 28 U.S.C. 2461 note. 

■ 2. Section 85.5 is revised to read as 
follows:

§ 85.5 Adjustments to penalties for 
violations occurring after November 2, 
2015.

For civil penalties assessed after 
December 13, 2021, whose associated 
violations occurred after November 2, 
2015, the civil monetary penalties 
provided by law within the jurisdiction 
of the Department are adjusted as set 
forth in the eighth column of table 1 to 
this section. For civil penalties assessed 
after June 19, 2020, and on or before 
December 13, 2021, whose associated 
violations occurred after November 2, 
2015, the civil monetary penalties 
provided by law within the jurisdiction 
of the Department are adjusted as set 
forth in the seventh column of table 1 
to this section. For civil penalties 
assessed after January 29, 2018, and on 
or before June 19, 2020, whose 
associated violations occurred after 
November 2, 2015, the civil monetary 

penalties provided by law within the 
jurisdiction of the Department are those 
set forth in the sixth column of table 1 
to this section. For civil penalties 
assessed after February 3, 2017, and on 
or before January 29, 2018, whose 
associated violations occurred after 
November 2, 2015, the civil monetary 
penalties provided by law within the 
jurisdiction of the Department are those 
set forth in the fifth column of table 1 
to this section. For civil penalties 
assessed after August 1, 2016, and on or 
before February 3, 2017, whose 
associated violations occurred after 
November 2, 2015, the civil monetary 
penalties provided by law within the 
jurisdiction of the Department are those 
set forth in the fourth column of table 
1 to this section. All figures set forth in 
this table are maximum penalties, 
unless otherwise indicated. 

TABLE 1 TO § 85.5 

U.S.C. citation Name/description CFR citation 

DOJ penalty 
assessed after 

8/1/16
($)

DOJ penalty 
assessed after 

2/3/17
($)

DOJ penalty 
assessed after 

1/29/2018
($)

DOJ penalty 
assessed after 

6/19/2020
($) 1

DOJ penalty 
assessed after 
12/13/2021 2

ATF

18 U.S.C. 922(t)(5) ........ Brady Law—Nat’l In-
stant Criminal Check 
System; Transfer of 
firearm without check-
ing NICS.

............................. 8,162 ................ 8,296 ................ 8,465 ................ 8,831 ................ 8,935. 

18 U.S.C. 924(p) ............ Child Safety Lock Act; 
Secure gun storage 
or safety device, vio-
lation.

............................. 2,985 ................ 3,034 ................ 3,096 ................ 3,230 ................ 3,268. 

Civil Division 

12 U.S.C. 1833a(b)(1) ... Financial Institutions 
Reform, Recovery, 
and Enforcement Act 
(FIRREA) Violation.

28 CFR 
85.3(a)(6).

1,893,610 ......... 1,924,589 ......... 1,963,870 ......... 2,048,915 ......... 2,073,133. 

12 U.S.C. 1833a(b)(2) ... FIRREA Violation (con-
tinuing) (per day).

28 CFR 
85.3(a)(7).

1,893,610 ......... 1,924,589 ......... 1,963,870 ......... 2,048,915 ......... 2,073,133. 

12 U.S.C. 1833a(b)(2) ... FIRREA Violation (con-
tinuing).

28 CFR 
85.3(a)(7).

9,468,050 ......... 9,622,947 ......... 9,819,351 ......... 10,244,577 ....... 10,365,668. 

22 U.S.C. 2399b(a)(3)(A) Foreign Assistance Act; 
Fraudulent Claim for 
Assistance (per act).

28 CFR 
85.3(a)(8).

5,500 ................ 5,590 ................ 5,704 ................ 5,951 ................ 6,021. 

31 U.S.C. 3729(a) .......... False Claims Act; 3 Vio-
lations.

28 CFR 
85.3(a)(9).

Min 10,781, 
Max 21,563.

Min 10,957, 
Max 21,916.

Min 11,181, 
Max 22,363.

Min 11,665, 
Max 23,331.

Min 11,803 Max 
23,607.

31 U.S.C. 3802(a)(1) ..... Program Fraud Civil 
Remedies Act; Viola-
tions Involving False 
Claim (per claim).

28 CFR 71.3(a) .. 10,781 .............. 10,957 .............. 11,181 .............. 11,665 .............. 11,803. 

31 U.S.C. 3802(a)(2) ..... Program Fraud Civil 
Remedies Act; Viola-
tion Involving False 
Statement (per state-
ment).

28 CFR 71.3(f) ... 10,781 .............. 10,957 .............. 11,181 .............. 11,665 .............. 11,803. 

40 U.S.C. 123(a)(1)(A) ... Federal Property and 
Administrative Serv-
ices Act; Violation In-
volving Surplus Gov-
ernment Property (per 
act).

28 CFR 
85.3(a)(12).

5,500 ................ 5,590 ................ 5,704 ................ 5,951 ................ 6,021. 

41 U.S.C. 8706(a)(1)(B) Anti-Kickback Act; Viola-
tion Involving Kick-
backs 4 (per occur-
rence)).

28 CFR 
85.3(a)(13).

21,563 .............. 21,916 .............. 22,363 .............. 23,331 .............. 23,607. 
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TABLE 1 TO § 85.5—Continued 

U.S.C. citation Name/description CFR citation 

DOJ penalty 
assessed after 

8/1/16
($)

DOJ penalty 
assessed after 

2/3/17
($)

DOJ penalty 
assessed after 

1/29/2018
($)

DOJ penalty 
assessed after 

6/19/2020
($) 1

DOJ penalty 
assessed after 
12/13/2021 2

18 U.S.C. 2723(b) .......... Driver’s Privacy Protec-
tion Act of 1994; Pro-
hibition on Release 
and Use of Certain 
Personal Information 
from State Motor Ve-
hicle Records—Sub-
stantial Non-compli-
ance (per day).

............................. 7,954 ................ 8,084 ................ 8,249 ................ 8,606 ................ 8,708. 

18 U.S.C. 216(b) ............ Ethics Reform Act of 
1989; Penalties for 
Conflict of Interest 
Crimes 5 (per viola-
tion).

28 CFR 85.3(c) .. 94,681 .............. 96,230 .............. 98,194 .............. 102,446 ............ 103,657. 

41 U.S.C. 2105(b)(1) ..... Office of Federal Pro-
curement Policy Act; 6

Violation by an indi-
vidual (per violation).

............................. 98,935 .............. 100,554 ............ 102,606 ............ 107,050 ............ 108,315. 

41 U.S.C. 2105(b)(2) ..... Office of Federal Pro-
curement Policy Act; 6

Violation by an orga-
nization (per violation).

............................. 989,345 ............ 1,005,531 ......... 1,026,054 ......... 1,070,487 ......... 1,083,140. 

42 U.S.C. 5157(d) .......... Disaster Relief Act of 
1974; 7 Violation (per 
violation).

............................. 12,500 .............. 12,705 .............. 12,964 .............. 13,525 .............. 13,685. 

Civil Rights Division (excluding immigration-related penalties) 

18 U.S.C. 248(c)(2)(B)(i) Freedom of Access to 
Clinic Entrances Act 
of 1994 (‘‘FACE Act’’); 
Nonviolent physical 
obstruction, first viola-
tion.

28 CFR 
85.3(b)(1)(i).

15,909 .............. 16,169 .............. 16,499 .............. 17,161 .............. 17,364. 

18 U.S.C. 248(c)(2)(B)(ii) FACE Act; Nonviolent 
physical obstruction, 
subsequent violation.

28 CFR 
85.3(b)(1)(ii).

23,863 .............. 24,253 .............. 24,748 .............. 25,820 .............. 26,125. 

18 U.S.C. 248(c)(2)(B)(i) FACE Act; Violation 
other than a non-
violent physical ob-
struction, first violation.

28 CFR 
85.3(b)(2)(i).

23,863 .............. 24,253 .............. 24,748 .............. 25,820 .............. 26,125. 

18 U.S.C. 248(c)(2)(B)(ii) FACE Act; Violation 
other than a non-
violent physical ob-
struction, subsequent 
violation.

28 CFR 
85.3(b)(2)(ii).

39,772 .............. 40,423 .............. 41,248 .............. 43,034 .............. 43,543. 

42 U.S.C. 
3614(d)(1)(C)(i).

Fair Housing Act of 
1968; first violation.

28 CFR 
85.3(b)(3)(i).

98,935 .............. 100,554 ............ 102,606 ............ 107,050 ............ 108,315. 

42 U.S.C. 
3614(d)(1)(C)(ii).

Fair Housing Act of 
1968; subsequent vio-
lation.

28 CFR 
85.3(b)(3)(ii).

197,869 ............ 201,106 ............ 205,211 ............ 214,097 ............ 216,628. 

42 U.S.C. 
12188(b)(2)(C)(i).

Americans With Disabil-
ities Act; Public ac-
commodations for in-
dividuals with disabil-
ities, first violation.

28 CFR 
36.504(a)(3)(i).

89,078 .............. 90,535 .............. 92,383 .............. 96,384 .............. 97,523. 

42 U.S.C. 
12188(b)(2)(C)(ii).

Americans With Disabil-
ities Act; Public ac-
commodations for in-
dividuals with disabil-
ities subsequent viola-
tion.

28 CFR 
36.504(a)(3)(ii).

178,156 ............ 181,071 ............ 184,767 ............ 192,768 ............ 195,047. 

50 U.S.C. 4041(b)(3) ..... Servicemembers Civil 
Relief Act of 2003; 
first violation.

28 CFR 
85.3(b)(4)(i).

59,810 .............. 60,788 .............. 62,029 .............. 64,715 .............. 65,480. 

50 U.S.C. 4041(b)(3) ..... Servicemembers Civil 
Relief Act of 2003; 
subsequent violation.

28 CFR 
85.3(b)(4)(ii).

119,620 ............ 121,577 ............ 124,058 ............ 129,431 ............ 130,961. 

Criminal Division 

18 U.S.C. 983(h)(1) ....... Civil Asset Forfeiture 
Reform Act of 2000; 
Penalty for Frivolous 
Assertion of Claim.

............................. Min 342, Max 
6,834.

Min 348, Max 
6,946.

Min 355, Max 
7,088.

Min 370, Max 
7,395.

Min 374, Max 
7,482.
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TABLE 1 TO § 85.5—Continued 

U.S.C. citation Name/description CFR citation 

DOJ penalty 
assessed after 

8/1/16
($)

DOJ penalty 
assessed after 

2/3/17
($)

DOJ penalty 
assessed after 

1/29/2018
($)

DOJ penalty 
assessed after 

6/19/2020
($) 1

DOJ penalty 
assessed after 
12/13/2021 2

18 U.S.C. 1956(b) .......... Money Laundering Con-
trol Act of 1986; Vio-
lation 8.

............................. 21,563 .............. 21,916 .............. 22,363 .............. 23,331 .............. 23,607. 

DEA

21 U.S.C. 844a(a) .......... Anti-Drug Abuse Act of 
1988; Possession of 
small amounts of con-
trolled substances 
(per violation).

28 CFR 76.3(a) .. 19,787 .............. 20,111 .............. 20,521 .............. 21,410 .............. 21,663. 

21 U.S.C. 961(1) ............ Controlled Substance 
Import Export Act; 
Drug abuse, import or 
export.

28 CFR 85.3(d) .. 68,750 .............. 69,875 .............. 71,301 .............. 74,388 .............. 75,267. 

21 U.S.C. 842(c)(1)(A) ... Controlled Substances 
Act (‘‘CSA’’); Viola-
tions of 842(a)—other 
than (5), (10), (16) 
and (17)—Prohibited 
acts re: Controlled 
substances (per viola-
tion).

............................. 62,500 .............. 63,523 .............. 64,820 .............. 67,627 .............. 68,426. 

21 U.S.C. 842(c)(1)(B)(i) CSA; Violations of 
842(a)(5), (10), and 
(17)—Prohibited acts 
re: Controlled sub-
stances.

............................. 14,502 .............. 14,739 .............. 15,040 .............. 15,691 .............. 15,876. 

21 U.S.C. 842(c)(1)(B)(ii) SUPPORT for Patients 
and Communities Act; 
Violations of 
842(b)(ii)—Failures
re: Opioids.

............................. .......................... .......................... 100,000 (Statu-
tory amount 
of new pen-
alty enacted 
10/24/18) 11.

101,764 ............ 102,967. 

21 U.S.C. 842(c)(1)(C) ... CSA; Violation of 825(e) 
by importer, exporter, 
manufacturer, or dis-
tributor—False label-
ing of anabolic 
steroids (per violation).

............................. 500,855 ............ 509,049 ............ 519,439 ............ 541,933 ............ 548,339. 

21 U.S.C. 842(c)(1)(D) ... CSA; Violation of 825(e) 
at the retail level— 
False labeling of ana-
bolic steroids (per vio-
lation).

............................. 1,002 ................ 1,018 ................ 1,039 ................ 1,084 ................ 1,097. 

21 U.S.C. 842(c)(2)(C) ... CSA; Violation of 
842(a)(11) by a busi-
ness—Distribution of 
laboratory supply with 
reckless disregard 9.

............................. 375,613 ............ 381,758 ............ 389,550 ............ 406,419 ............ 411,223. 

21 U.S.C. 842(c)(2)(D) ... SUPPORT for Patients 
and Communities Act; 
Violations of 
842(a)(5), (10) and 
(17) by a registered 
manufacture or dis-
tributor of opioids. 
Failures re: Opioids.

............................. .......................... .......................... 500,000 (Statu-
tory amount 
of new pen-
alty enacted 
10/24/18) 11.

508,820 ............ 514,834. 

21 U.S.C. 856(d) ............ Illicit Drug Anti-Prolifera-
tion Act of 2003; 
Maintaining drug-in-
volved premises 10.

............................. 321,403 ............ 326,661 ............ 333,328 ............ 374,763 ............ 379,193. 

Immigration-Related Penalties 

8 U.S.C. 
1324a(e)(4)(A)(i).

Immigration Reform and 
Control Act of 1986 
(‘‘IRCA’’); Unlawful 
employment of aliens, 
first order (per unau-
thorized alien).

28 CFR 
68.52(c)(1)(i).

Min 539, Max 
4,313.

Min 548, Max 
4,384.

Min 559, Max 
4,473.

Min 583, Max 
4,667.

Min 590, Max 
4,722.

8 U.S.C. 
1324a(e)(4)(A)(ii).

IRCA; Unlawful employ-
ment of aliens, sec-
ond order (per such 
alien).

28 CFR 
68.52(c)(1)(ii).

Min 4,313, Max 
10,781.

Min 4,384, Max 
10,957.

Min 4,473, Max 
11,181.

Min 4,667, Max 
11,665.

Min 4,722, Max 
11,803.

8 U.S.C. 
1324a(e)(4)(A)(iii).

IRCA; Unlawful employ-
ment of aliens, subse-
quent order (per such 
alien).

28 CFR 
68.52(c)(1)(iii).

Min 6,469, Max 
21,563.

Min 6,575, Max 
21,916.

Min 6,709, Max 
22,363.

Min 6,999, Max 
23,331.

Min 7,082, Max 
23,607.
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TABLE 1 TO § 85.5—Continued 

U.S.C. citation Name/description CFR citation 

DOJ penalty 
assessed after 

8/1/16
($)

DOJ penalty 
assessed after 

2/3/17
($)

DOJ penalty 
assessed after 

1/29/2018
($)

DOJ penalty 
assessed after 

6/19/2020
($) 1

DOJ penalty 
assessed after 
12/13/2021 2

8 U.S.C. 1324a(e)(5) ..... IRCA; Paperwork viola-
tion (per relevant indi-
vidual).

28 CFR 
68.52(c)(5).

Min 216, Max 
2,156.

Min 220, Max 
2,191.

Min 224, Max 
2,236.

Min 234, Max 
2,332.

Min 237, Max 
2,360.

8 U.S.C. 1324a, (note) ... IRCA; Violation relating 
to participating em-
ployer’s failure to no-
tify of final noncon-
firmation of employ-
ee’s employment eli-
gibility (per relevant 
individual).

28 CFR 
68.52(c)(6).

Min 751, Max 
1,502.

Min 763, Max 
1,527.

Min 779, Max 
1,558.

Min 813, Max 
1,625.

Min 823, Max 
1,644.

8 U.S.C. 1324a(g)(2) ..... IRCA; Violation/prohibi-
tion of indemnity 
bonds (per violation).

28 CFR 
68.52(c)(7).

2,156 ................ 2,191 ................ 2,236 ................ 2,332 ................ 2,360. 

8 U.S.C. 
1324b(g)(2)(B)(iv)(I).

IRCA; Unfair immigra-
tion-related employ-
ment practices, first 
order (per individual 
discriminated against).

28 CFR 
68.52(d)(1)(viii).

Min 445, Max 
3,563.

Min 452, Max 
3,621.

Min 461, Max 
3,695.

Min 481, Max 
3,855.

Min 487, Max 
3,901.

8 U.S.C. 
1324b(g)(2)(B)(iv)(II).

IRCA; Unfair immigra-
tion-related employ-
ment practices, sec-
ond order (per indi-
vidual discriminated 
against).

28 CFR 
68.52(d)(1)(ix).

Min 3,563, Max 
8,908.

Min 3,621, Max 
9,054.

Min 3,695, Max 
9,239.

Min 3,855, Max 
9,639.

Min 3,901, Max 
9,753.

8 U.S.C. 
1324b(g)(2)(B)(iv)(III).

IRCA; Unfair immigra-
tion-related employ-
ment practices, sub-
sequent order (per in-
dividual discriminated 
against).

28 CFR 
68.52(d)(1)(x).

Min 5,345, Max 
17,816.

Min 5,432, Max 
18,107.

Min 5,543, Max 
18,477.

Min 5,783, Max 
19,277.

Min 5,851, Max 
19,505.

8 U.S.C. 
1324b(g)(2)(B)(iv)(IV).

IRCA; Unfair immigra-
tion-related employ-
ment practices, unfair 
documentary prac-
tices (per individual 
discriminated against).

28 CFR 
68.52(d)(1)(xii).

Min 178, Max 
1,782.

Min 181, Max 
1,811.

Min 185, Max 
1,848.

Min 193, Max 
1,928.

Min 195, Max 
1,951.

8 U.S.C. 1324c(d)(3)(A) IRCA; Document fraud, 
first order—for viola-
tions described in 
U.S.C. 1324c(a)(1)– 
(4) (per document).

28 CFR 
68.52(e)(1)(i).

Min 445, Max 
3,563.

Min 452, Max 
3,621.

Min 461, Max 
3,695.

Min 481, Max 
3,855.

Min 487, Max 
3,901.

8 U.S.C. 1324c(d)(3)(B) IRCA; Document fraud, 
subsequent order—for 
violations described in 
U.S.C. 1324c(a)(1)– 
(4) (per document).

28 CFR 
68.52(e)(1)(iii).

Min 3,563, Max 
8,908.

Min 3,621, Max 
9,054.

Min 3,695, Max 
9,239.

Min 3,855, Max 
9,639.

Min 3,901, Max 
9,753.

8 U.S.C. 1324c(d)(3)(A) IRCA; Document fraud, 
first order—for viola-
tions described in 
U.S.C. 1324c(a)(5)– 
(6) (per document).

28 CFR 
68.52(e)(1)(ii).

Min 376, Max 
3,005.

Min 382, Max 
3,054.

Min 390, Max 
3,116.

Min 407, Max 
3,251.

Min 412, Max 
3,289.

8 U.S.C. 1324c(d)(3)(B) IRCA; Document fraud, 
subsequent order—for 
violations described in 
U.S.C. 1324c(a)(5)– 
(6) (per document).

28 CFR 
68.52(e)(1)(iv).

Min 3,005, Max 
7,512.

Min 3,054, Max 
7,635.

Min 3,116, Max 
7,791.

Min 3,251, Max 
8,128.

Min 3,289, Max 
8,224.

FBI

49 U.S.C. 30505(a) ........ National Motor Vehicle 
Title Identification 
System; Violation (per 
violation).

............................. 1,591 ................ 1,617 ................ 1,650 ................ 1,722 ................ 1,742. 

Office of Justice Programs 

34 U.S.C. 10231(d) ........ Confidentiality of infor-
mation; State and 
Local Criminal History 
Record Information 
Systems—Right to 
Privacy Violation.

28 CFR part 
2025.

27,500 .............. 27,950 .............. 28,520 .............. 29,755 .............. 30,107 

1 The figures set forth in this column represent the penalty as last adjusted by Department of Justice regulation on June 19, 2020.
2 All figures set forth in this table are maximum penalties, unless otherwise indicated. 
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3 Section 3729(a)(1) of Title 31 provides that any person who violates this section is liable to the United States Government for a civil penalty of not less than 
$5,000 and not more than $10,000, as adjusted by the Federal Civil Penalties Inflation Adjustment Act of 1990, plus 3 times the amount of damages which the Gov-
ernment sustains because of the act of that person. 31 U.S.C. 3729(a)(1). Section 3729(a)(2) permits the court to reduce the damages under certain circumstances to 
not less than 2 times the amount of damages which the Government sustains because of the act of that person. Id. The adjustment made by this regulation is only 
applicable to the specific statutory penalty amounts stated in subsection (a)(1), which is only one component of the civil penalty imposed under section 3729(a)(1). 

4 Section 8706(a)(1) of Title 41 provides that the Federal Government in a civil action may recover from a person that knowingly engages in conduct prohibited by 
section 8702 of Title 41 a civil penalty equal to twice the amount of each kickback involved in the violation and not more than $10,000 for each occurrence of prohib-
ited conduct. 41 U.S.C. 8706(a)(1). The adjustment made by this regulation is only applicable to the specific statutory penalty amount stated in subsection (a)(1)(B), 
which is only one component of the civil penalty imposed under section 8706. 

5 Section 216(b) of Title 18 provides that the civil penalty should be no more than $50,000 for each violation or the amount of compensation which the person re-
ceived or offered for the prohibited conduct, whichever amount is greater. 18 U.S.C. 216(b). Therefore, the adjustment made by this regulation is only applicable to 
the specific statutory penalty amount stated in subsection (b), which is only one aspect of the possible civil penalty imposed under section 216(b). 

6 Section 2105(b) of Title 41 provides that the Attorney General may bring a civil action in an appropriate district court of the United States against a person that en-
gages in conduct that violates section 2102, 2103, or 2104 of Title 41. 41 U.S.C. 2105(b). Section 2105(b) further provides that on proof of that conduct by a prepon-
derance of the evidence, an individual is liable to the Federal Government for a civil penalty of not more than $50,000 for each violation plus twice the amount of 
compensation that the individual received or offered for the prohibited conduct, and an organization is liable to the Federal Government for a civil penalty of not more 
than $500,000 for each violation plus twice the amount of compensation that the organization received or offered for the prohibited conduct. Id. The adjustments 
made by this regulation are only applicable to the specific statutory penalty amounts stated in subsections (b)(1) and (b)(2), which are each only one component of 
the civil penalties imposed under sections 2105(b)(1) and (b)(2). 

7 The Attorney General has authority to bring a civil action when a person has violated or is about to violate a provision under this statute. 42 U.S.C. 5157(b). The 
Federal Emergency Management Agency has promulgated regulations regarding this statute and has adjusted the penalty in its regulation. 44 CFR 206.14(d). The 
Department of Health and Human Services (HHS) has also promulgated a regulation regarding the penalty under this statute. 42 CFR 38.8. 

8 Section 1956(b)(1) of Title 18 provides that whoever conducts or attempts to conduct a transaction described in subsection (a)(1) or (a)(3), or section 1957, or a 
transportation, transmission, or transfer described in subsection (a)(2), is liable to the United States for a civil penalty of not more than the greater of the value of the 
property, funds, or monetary instruments involved in the transaction; or $10,000. 18 U.S.C. 1956(b)(1). The adjustment made by this regulation is only applicable to 
the specific statutory penalty amount stated in subsection (b)(1)(B), which is only one aspect of the possible civil penalty imposed under section 1956(b). 

9 Section 842(c)(2)(C) of Title 21 provides that in addition to the penalties set forth elsewhere in the subchapter or subchapter II of the chapter, any business that 
violates paragraph (11) of subsection (a) of the section shall, with respect to the first such violation, be subject to a civil penalty of not more than $250,000, but shall 
not be subject to criminal penalties under the section, and shall, for any succeeding violation, be subject to a civil fine of not more than $250,000 or double the last 
previously imposed penalty, whichever is greater. 21 U.S.C. 842(c)(2)(C). The adjustment made by this regulation regarding the penalty for a succeeding violation is 
only applicable to the specific statutory penalty amount stated in subsection (c)(2)(C), which is only one aspect of the possible civil penalty for a succeeding violation 
imposed under section 842(c)(2)(C). 

10 Section 856(d)(1) of Title 21 provides that any person who violates subsection (a) of the section shall be subject to a civil penalty of not more than the greater of 
$250,000; or 2 times the gross receipts, either known or estimated, that were derived from each violation that is attributable to the person. 21 U.S.C. 856(d)(1). The 
adjustment made by this regulation is only applicable to the specific statutory penalty amount stated in subsection (d)(1)(A), which is only one aspect of the possible 
civil penalty imposed under section 856(d)(1). 

11 The SUPPORT for Patients and Communities Act, Public Law 115–271 was enacted October 24, 2018. 

Dated: November 22, 2021. 
Merrick B. Garland, 
Attorney General. 
[FR Doc. 2021–26817 Filed 12–10–21; 8:45 am] 

BILLING CODE 4410–19–P 

DEPARTMENT OF DEFENSE 

Office of the Secretary 

32 CFR Part 233 

[Docket ID: DOD–2019–OS–0103] 

RIN 0790–AK90 

Federal Voting Assistance Program 
(FVAP)

AGENCY: Office of the Under Secretary of 
Defense for Personnel and Readiness, 
Department of Defense (DoD). 

ACTION: Final rule. 

SUMMARY: DoD is finalizing policy for 
the Federal Voting Assistance Program 
(FVAP) based on a March 6, 2020, 
interim final rule. The FVAP assists 
overseas Service members and other 
overseas citizens with exercising their 
voting rights by serving as a critical 
resource to successfully register to vote. 

DATES: This rule is effective January 12, 
2022.

FOR FURTHER INFORMATION CONTACT:
David Beirne, (571) 372–0727. 

SUPPLEMENTARY INFORMATION:

Background
In the March 6, 2020, interim rule (85 

FR 13045), DoD proposed amendments 
to:

• Include the United States Maritime 
Administration (MARAD) under 
agreement with the Department of 
Transportation and the United States 
Postal Service (USPS). 

• Require DoD components to 
establish component-wide programs to 
communicate and disseminate voting 
information, with the goal of improving 
communication and clarity for the 
impacted population. 

• Require Federal Agencies to enter 
into memorandums of understanding 
(MOU) with DoD to provide accurate, 
nonpartisan voting information and 
assistance to ensure military and 
overseas voters understand their voting 
rights, how to register and apply for an 
absentee ballot, and how to return their 
absentee ballot successfully. 

Legal Basis 
The FVAP administers the Uniformed 

and Overseas Citizens Absentee Act 
(UOCAVA) on behalf of the Secretary of 
Defense, as the Presidential designee 
under 52 U.S.C. 20301(a) and Executive 
Order (E.O.) 12642, ‘‘Designation of 
Secretary of Defense as Presidential 
Designee’’ (53 FR 21975, June 8, 1988). 

United States citizens under 
UOCAVA include: 

• Members and eligible family 
members of the Uniformed Services 
(Army, Navy, Marine Corps, Air Force, 
Space Force, Coast Guard, United States 
Public Health Service Commissioned 

Corps, and National Oceanic and 
Atmospheric Administration 
Commissioned Corps). 

• Members of the Merchant Marine. 
• U.S. citizens residing outside of the 

United States. 
Under 52 U.S.C. 20506, State voter 

registration agencies must provide 
individuals the opportunity to register 
to vote or to change their voter 
registration data when they apply for or 
receive services or assistance. The 
Secretary of Defense, under 10 U.S.C. 
1566, must prescribe regulations to 
require the Military Services (Army, 
Navy, Air Force, and Marine Corps) to 
implement voting assistance programs 
that comply with DoD directives. 

Finally, 52 U.S.C. 22301(c)(1) requires 
Government departments, agencies, and 
other entities, upon the Presidential 
designee’s request to distribute balloting 
materials and cooperate in carrying out 
UOCAVA.

Additional information regarding 
internal DoD processes related to this 
program is contained in DoD Instruction 
1000.04, ‘‘Federal Voting Assistance 
Program (FVAP),’’ which is publicly 
available at http://www.esd.whs.mil/
Portals/54/Documents/DD/issuances/
dodi/100004p.pdf?ver=2017-12-01-
105434-817.

Discussion of Comments 

Twelve comments were received on 
the interim rule. While one comment 
was not pertinent, a summary of the 
remaining 11 comments and the 
Department’s responses are below. 
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■ a. In paragraph (a)(2), add the words 
‘‘and supplemental history’’ after the 
words ‘‘production history’’; 
■ b. Revise paragraph (f); and 
■ c. Add paragraph (n). 

The revision and addition read as 
follows:

§ 1430.407 Buy-up coverage. 
* * * * * 

(f) The annual premium due for a 
participating dairy operation is 
calculated:

(1) For production history, by 
multiplying:

(i) The covered production history; 
and

(ii) The premium per cwt of milk 
specified in paragraph (e) of this section 
for the coverage level elected in 
paragraph (d) of this section by the dairy 
operation; and 

(2) For supplemental production 
history, by multiplying: 

(i) The covered supplemental 
production history; and 

(ii) The premium per cwt of milk in 
paragraph (e) of this section for the 
coverage level elected in paragraph (d) 
of this section by the dairy operation. 
* * * * * 

(n) The premium rate for 
supplemental pounds eligible under a 
multi-year lock in contract maintains 
the basic rate according to paragraph (e) 
of this section and will not receive the 
25 percent premium discount rate. 
■ 52. Amend § 1430.409 as follows: 
■ a. In paragraph (b)(2), remove the 
word ‘‘and’’ at the end; 
■ b. In paragraph (b)(3), remove the 
period at the end and add ‘‘; and’’ in its 
place; and 
■ c. Add paragraph (b)(4). 

The addition reads as follows: 

§ 1430.409 Dairy margin coverage 
payments.
* * * * * 

(b) * * * 
(4) Supplemental history. The

supplemental production history of the 
dairy operation, divided by 12. 
* * * * * 
■ 53. Amend § 1430.411 by revising 
paragraph (c)(3) to read as follows: 

§ 1430.411 Calculation of average feed 
cost and actual dairy production margins. 
* * * * * 

(c) * * * 
(3) For alfalfa hay, the full month 

price received during the month by 
farmers in the United States for high 
quality (premium and supreme) alfalfa 
hay as reported in the monthly 
Agricultural Prices report by USDA 
NASS will be used to calculate the hay 
price.
* * * * * 

PART 1434—NONRECOURSE 
MARKETING ASSISTANCE LOANS 
AND LOAN DEFICIENCY PAYMENTS 
FOR HONEY 

■ 54. The authority citation for part 
1434 continues to read as follows: 

Authority: 7 U.S.C. 7231–7237, 7931– 
7936, and 9031–40; and 15 U.S.C. 714b and 
c.

§ 1434.1 [Amended] 

■ 55. Amend § 1434.1 in paragraph (a) 
by removing the words ‘‘payment 
limitation and’’. 

PART 1435—SUGAR PROGRAM 

■ 56. The authority citation for part 
1435 continues to read as follows: 

Authority: 7 U.S.C. 1359aa–1359jj, 7272, 
and 8110; 15 U.S.C. 714b and 714c. 

Subpart B—Sugar Loan Program 

§ 1435.101 [Amended] 

■ 57. Amend § 1435.101 as follows: 
■ a. In paragraph (a), remove the words 
‘‘is 18.75 cents per pound’’ and add the 
words ‘‘may be established based on 
rates that comply with applicable 
statutes, and may be adjusted by CCC to 
reflect grade, type, quality, and other 
factors as applicable’’ in their place; and 
■ b. In paragraph (b), remove the words 
‘‘is equal to 128.5 percent of the loan 
rate per pound of raw cane sugar’’ and 
add the words ‘‘may be established 
based on rates that comply with 
applicable statutes, and may be adjusted 
by CCC to reflect grade, type, quality, 
and other factors as applicable’’ in their 
place.

Zach Ducheneaux, 
Administrator, Farm Service Agency. 
Robert Ibarra, 
Executive Vice President, Commodity Credit 
Corporation.
[FR Doc. 2021–26827 Filed 12–10–21; 8:45 am] 

BILLING CODE 3410–05–P 

DEPARTMENT OF JUSTICE 

Executive Office for Immigration 
Review

8 CFR Parts 1001, 1003, 1103, 1208, 
1240, 1245, 1246, and 1292 

[EOIR Docket No. 018–0203; A.G. Order No. 
5257–2021]

RIN 1125–AA81 

Executive Office for Immigration 
Review Electronic Case Access and 
Filing

AGENCY: Executive Office for 
Immigration Review, Department of 
Justice.
ACTION: Final rule. 

SUMMARY: On December 4, 2020, the 
Executive Office for Immigration 
Review (‘‘EOIR’’) published a notice of 
proposed rulemaking (‘‘NPRM’’ or 
‘‘proposed rule’’), proposing to amend 
EOIR’s regulations in order to 
implement electronic filing and records 
applications for all cases before the 
immigration courts and the Board of 
Immigration Appeals (‘‘BIA’’). The 
NPRM also proposed amendments to 
the regulations regarding law student 
filing and accompaniment procedures. 
This final rule responds to comments 
received in response to the NPRM and 
adopts the NPRM with changes as 
described below. 
DATES: This rule is effective on February 
11, 2022. 
FOR FURTHER INFORMATION CONTACT:
Lauren Alder Reid, Assistant Director, 
Office of Policy, Executive Office for 
Immigration Review, 5107 Leesburg 
Pike, Suite 2600, Falls Church, VA 
22041, telephone (703) 305–0289 (not a 
toll-free call). 
SUPPLEMENTARY INFORMATION:

I. Notice of Proposed Rulemaking 

On December 4, 2020, EOIR published 
an NPRM in the Federal Register,
proposing to amend EOIR’s regulations 
in order to implement electronic filing 
and records applications, known as 
EOIR’s Courts & Appeals System 
(‘‘ECAS’’), for all cases before the 
immigration courts and the BIA, as well 
as to update law student filing and 
accompaniment procedures. See
Executive Office for Immigration 
Review Electronic Case Access and 
Filing, 85 FR 78240 (Dec. 4, 2020). 

The NPRM proposed revisions to 8 
CFR parts 1001, 1003, 1208, 1240, 1245, 
1246, and 1292. These revisions 
included: (1) Adding or updating 
relevant definitions; (2) mandating 
electronic filing, subject to certain 
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exceptions, for the Department of 
Homeland Security (‘‘DHS’’), attorneys, 
and accredited representatives, as well 
as providing for future voluntary use by 
pro se respondents, applicants, and 
petitioners; reputable individuals; and 
accredited officials; (3) providing 
standards for electronic filing relating to 
signatures, service of process, system 
outages, and the filing of classified 
information; (4) updating fee language 
to account for electronic payments; (5) 
removing the in-duplicate filing 
requirement for electronic filings; (6) 
revising the procedures for law student 
and law graduate filing and 
accompaniment; and (7) making various 
technical amendments to update 
outdated references and to conform with 
EOIR’s style guidelines. 

The comment period for the NPRM 
opened on December 4, 2020, and 
closed on January 4, 2021, with six 
organizational comments received. The 
Department summarizes and responds 
to the public comments below, followed 
by a description of changes made to the 
NPRM in this final rule. 

II. Public Comments on the Proposed 
Rule and Responses 

The Department received six 
organizational comments on the NPRM, 
which are organized by topic below. 

A. Law Student or Law Graduate 
Accompaniment

Comment: One commenter requested 
that EOIR modify the proposed rule to 
clarify that supervising attorneys should 
not be required to be physically present 
in the same location as the law student 
or law graduate during a telephonic or 
video teleconference (VTC) hearing. 

Response: After consideration, the 
Department has determined that the 
regulations should not specify that the 
law student or law graduate and the 
supervising attorney or accredited 
representative must all be physically 
present in the same location for each 
hearing. Instead, the Department has 
decided to remove the physical 
presence requirement and leave the 
determination regarding the parties’ 
manner of appearance to the 
adjudicator’s discretion, as is the case 
with all other types of representatives. 
For example, subject to the adjudicator’s 
discretion, the supervising attorney or 
accredited representative may attend the 
hearing from a separate location, so long 
as the supervising attorney or accredited 
representative is able to proceed with 
the hearing if necessary. The change is 
described in more detail in Section III 
below.

B. System Outages 
Comment: One commenter stated that 

the rule’s planned outage standards 
should match the unplanned outage 
standards, which automatically moves 
the filing deadline in the case of an 
EOIR-recognized unplanned outage. The 
commenter was concerned about 
situations in which planned outages are 
not announced with sufficient notice or 
where a planned outage is not 
adequately publicized. 

Response: The Department considered 
the commenter’s suggestion and has 
decided to leave the planned outage 
process unchanged but will extend the 
minimum notice of planned outages 
from three to five days to ensure 
sufficient notice. The Department 
believes that this updated planned 
outage standard provides users with 
sufficient notice to ensure that filers 
will be able to complete any filings as 
necessary.

The rule states that, for any planned 
outage, EOIR will issue public 
communications regarding the planned 
outage. See 8 CFR 1003.2(g)(5), 
1003.3(g)(2), 1003.31(b). These 
communications may include email 
notifications via EOIR’s GovDelivery 
service and postings on EOIR’s website, 
consistent with the standard practice of 
other court systems. See, e.g., U.S. Ct. of 
App. for the Fed. Cir., CM/ECF
Scheduled Maintenance Outages, 
available at http://
www.cafc.uscourts.gov/cmecf-
scheduled-maintenance-outages (last
visited Feb. 26, 2021). 

In addition, any planned outages 
announced with five or fewer business 
days prior to the outage will be treated 
as an unplanned outage and filing 
deadlines will be adjusted accordingly. 
See 8 CFR 1003.2(g)(5), 1003.3(g)(2), 
1003.31(b). Therefore, for any properly 
noticed planned outage, filers will have 
at least six business days’ notice, which 
the Department believes is sufficient to 
allow filers to plan their filings 
accordingly to meet all applicable filing 
deadlines.

C. Proof of Fee Payments 
Comment: One commenter requested 

that EOIR clarify that proof of fee 
payments is sufficient when filing fee 
receipts, as the commenter stated that 
DHS is often delayed in providing a fee 
receipt in a timely manner. 

Response: After consideration, the 
Department has updated the rule to 
account for situations in which a fee 
receipt has not been provided to the 
filer by the deadline set by the 
immigration court. The specific changes 
are described in further detail in Section 
III of this preamble. 

D. Email Filings 

Comment: One commenter requested 
clarity on the interaction between 
EOIR’s implementation of electronic 
filing through this rule and EOIR’s use 
of email filing due to the COVID–19 
pandemic. The commenter asked 
whether the email inboxes would 
remain after the launch of electronic 
filing in an immigration court and 
questioned whether they should remain 
for pro se respondents. 

Response: EOIR created temporary 
email inboxes to allow for basic 
electronic filing due to the COVID–19 
pandemic. See EOIR, Filing by Email— 
Immigration Courts, available at https:// 
www.justice.gov/eoir-operational-status/
filing-email-immigration-courts (last
updated September 7, 2021). As 
explained on the website, the email 
inboxes were intended for use only by 
non-ECAS users. See id. (‘‘If you have 
opted-in to ECAS, do not use email in 
lieu of filing through ECAS.’’). The 
email inboxes were intended to support 
the public and did not create 
efficiencies for EOIR, as they required 
court staff to print all filings for paper 
cases and to manually upload any 
filings for cases with electronic records 
of proceedings (‘‘eROPs’’). These email 
inboxes are now discontinued and were 
not intended to be long-term solutions 
for electronic filing at EOIR. Id. (‘‘Filing
by Email Expiration Date’’). 

Instead, EOIR continues to pursue full 
implementation of ECAS, a full-fledged 
electronic filing and records system, 
which provides filers with a secure 
portal to electronically view and file 
documents in eligible cases and sends 
automatic service notifications from 
EOIR.

Regarding pro se respondents, EOIR is 
focused on determining how to securely 
register them for ECAS, which will then 
enable willing pro se respondents to use 
ECAS for electronic filing. 

E. Pro Se Access and Registration 

Comment: One commenter requested 
additional information on EOIR’s 
planned steps for providing pro se 
access to electronic filing. The 
commenter noted that the electronic 
filing system should ensure language 
accessibility for pro se respondents and 
that any electronic filing should be free 
of charge. Another commenter provided 
suggestions on registering pro se users 
for electronic filing, including using an 
identity verification system such as 
www.login.gov, or providing an in- 
person registration code. 

Response: This rule creates a 
framework for allowing pro se 
respondents to use ECAS, including a 
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registration requirement and standards 
for opting in and out of voluntary 
electronic filing. See 8 CFR 1003.2(g)(4), 
1003.3(g)(1), 1003.31(a). The 
Department continues to review options 
for registering pro se respondents for 
electronic filing and appreciates 
commenters’ suggestions. Once EOIR 
determines how best to register pro se 
respondents, EOIR will provide further 
guidance as necessary. 

Regarding accessibility, EOIR intends 
to fully comply with the requirements of 
Executive Order 13166 to provide 
meaningful access to the immigration 
courts to limited English proficiency 
(‘‘LEP’’) persons. See Executive Order 
13166, Improving Access to Services for 
Persons with Limited English 
Proficiency, 65 FR 50121 (Aug. 16, 
2000). To date, EOIR has released a 
language access plan detailing the 
agency’s efforts to comply with 
Executive Order 13166. See EOIR, The
Executive Office for Immigration 
Review’s Plan for Ensuring Limited 
English Proficient Persons Have 
Meaningful Access to EOIR Services, 
May 31, 2012, available at https://
www.justice.gov/sites/default/files/eoir/
legacy/2012/05/31/EOIRLanguage
AccessPlan.pdf. When EOIR 
implements ECAS for pro se 
respondents, who are the main EOIR 
population constituting LEP persons, 
EOIR will determine if Executive Order 
13166 requires any additional changes 
to its public-facing systems to ensure 
meaningful access. 

Lastly, the rule does not impose any 
standalone fees for electronic filing. 

F. Representative Registration Process 
Comment: One commenter requested 

that EOIR include changes to its 
eRegistry process by removing the in- 
person identity verification step. 

Response: The Department believes 
that the request to remove in-person 
verification from the eRegistry process 
is outside the scope of this rule, as the 
rule does not make any changes to the 
eRegistry process. See 85 FR at 78244 
(explaining that this rule does not add 
any additional eRegistry requirements). 

G. Change of Address 
Comment: One commenter requested 

that EOIR develop a centralized system 
for filing the change of address form, 
Form EOIR–33, in order to provide a 
simple and reliable process for pro se 
respondents and representatives. 

Response: To the extent that the 
commenter requests a separate 
centralized system to submit Form 
EOIR–33, the Department believes such 
request is outside the scope of this 
regulation. Nevertheless, the 

Department notes that Form EOIR–33 is 
currently available for electronic filing 
through ECAS. In addition, as EOIR 
continues to pursue enhancements to its 
ECAS system, the agency will consider 
potential changes to its change of 
address filing and processing 
procedures to ensure a simple and 
efficient process for filers. 

H. Service of Process 
Comment: One commenter raised 

concerns about electronic service of 
process, noting that representatives 
could miss an email that ends up in a 
spam folder or is not received due to a 
technical issue. The commenter was 
also concerned about electronic service 
on pro se respondents and respondents 
who receive only limited representation. 
As a result, the commenter stated that 
DHS should be required to paper serve 
pro se respondents or their 
representatives in addition to any 
electronic service of process. 

Response: The Department has no 
concerns regarding electronic service, 
which is standard practice in most court 
systems. See, e.g., Ninth Cir. Ct. of App. 
Fed. R. App. P. 25.5(f)(1) (stating that, 
subject to some exceptions, ‘‘[w]hen a 
document . . . is submitted 
electronically, the Appellate Electronic 
Filing System will automatically notify 
the other parties and counsel who are 
registered for electronic filing of the 
submission; no certificate of service or 
service of paper copies upon other 
parties and counsel registered for 
electronic filing is necessary.’’). In 
addition, EOIR has been successfully 
piloting ECAS since June 2018, 
including by sending email notifications 
to filers. In general, representatives 
should vigilantly monitor their email 
inboxes, including any spam folders, for 
service notifications from EOIR, just as 
a person would for any important email 
communication.

Regarding cases involving pro se 
respondents who choose not to use 
ECAS, the rule requires DHS to 
complete service outside of the ECAS 
system consistent with current practice. 
See, e.g., 8 CFR 1003.32(c). The 
Department also notes that EOIR 
currently does not allow for limited 
representation aside from bond 
hearings. If a respondent retains a 
representative for a proceeding before 
EOIR, that representative will be 
required under this rule to 
electronically file and receive electronic 
service so long as they have a valid 
Form EOIR–27 or EOIR–28 on file, as 
applicable. If the immigration court or 
BIA later grants the representative’s 
withdrawal from the proceeding, the 
respondent becomes pro se, and the 

electronic filing and service procedures 
no longer apply. 

Lastly, in response to the suggestion 
that DHS be required to complete paper 
service in all cases in addition to any 
electronic service, the Department 
declines to create additional service 
requirements for DHS that would not be 
similarly required of the opposing party. 
The Department is confident in the 
electronic service process, and requiring 
duplicative paper service would only 
reduce the efficiencies of the electronic 
filing and service process. 

I. Electronic Filing for Existing Paper 
Cases

Comment: One commenter requested 
that EOIR allow for electronic filing in 
existing paper cases to increase usage 
among willing representatives. 

Response: The Department 
appreciates the commenter’s suggestion 
and enthusiasm for electronic filing. 
However, EOIR is unable to provide 
electronic filing in existing paper cases 
at this time due to resource constraints 
surrounding the digitization of existing 
case files. In the future, EOIR may 
consider converting paper records to 
eROPs, depending on cost, 
technological feasibility, and agency 
operational requirements. In addition, 
the Department believes that applying 
this rule prospectively to newly 
initiated cases will also help ensure a 
smooth transition into electronic filing 
and eROPs. 

J. Signature Requirements 
Comment: One commenter requested 

clarity regarding ink signatures on forms 
that require ink signatures and how 
those should be handled through 
electronic filing. Another commenter 
requested that EOIR allow for digital 
signatures on paper filings. 

Response: As stated in the NPRM, the 
rule’s signature requirements are subject 
to any form requirements regarding 
signatures. See 85 FR at 78246. 
Therefore, if a form requires an ink 
signature, the user must follow the form 
requirements. The user may then 
electronically file a scanned copy of the 
ink-signed form through ECAS, so long 
as the user maintains the original 
document for inspection upon request. 
Id. (‘‘In practice, if the user was 
electronically filing, the user would sign 
the application in ink and then scan and 
electronically file the application with 
EOIR.’’).

Second, the rule already also allows 
for the use of electronic and encrypted 
digital signatures on documents filed in 
paper. See 85 FR at 78246 (‘‘First, EOIR 
proposes to accept documents with 
original, handwritten ink signatures, 
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encrypted digital signatures, or 
electronic signatures, whether filing 
electronically or on paper.’’). 

K. Transition Period 
Comment: One commenter stated that 

EOIR should implement a transition 
period before making electronic filing 
mandatory for attorneys and accredited 
representatives in order for 
representatives to ensure they have the 
necessary staffing, training, and file 
storage.

Response: After consideration, the 
Department declines to implement an 
explicit transition period for attorneys 
and accredited representatives. The 
Department believes that electronic 
filing is standard practice in most court 
systems and that most, if not all, users 
should already be familiar with 
uploading documents electronically. 
EOIR has devoted resources to 
developing the EOIR Case Portal, an 
updated electronic filing portal that 
features an intuitive user interface for 
electronically filing documents at the 
immigration courts and the BIA and will 
be providing training materials and 
technical support to filers as necessary. 
For example, users can currently view 
training materials, including 
infographics and videos on how to 
upload and download documents, on 
EOIR’s website. See EOIR, Resources—
Attorneys and Accredited 
Representatives, available at https://
www.justice.gov/eoir/ecas/attorney-and-
ar-resources (last updated Aug. 25, 
2021). This rule also includes a 60-day 
waiting period before it becomes 
effective, which provides additional 
time for filers to familiarize themselves 
with ECAS. Moreover, ECAS has been 
in production at many pilot courts for 
more than two years without issue, 
evincing a stable electronic filing 
system. See EOIR Electronic Filing Pilot 
Program, 83 FR 29575 (June 25, 2018). 

In addition, this rule only applies to 
cases initiated after the ECAS release in 
a specific court or the BIA. See 8 CFR 
1001.1(cc) (defining ‘‘case eligible for 
electronic filing’’). Therefore, attorneys 
and accredited representatives will only 
be required to electronically file 
documents in newly initiated cases, 
which will act as a de facto transition 
period.

L. Interaction with Other EOIR Proposed 
Rules

Comment: One commenter raised 
concerns about the rule’s interaction 
with the September 30, 2020 NPRM 
entitled, ‘‘Professional Conduct for 
Practitioners—Rules and Procedures, 
and Representation and Appearances,’’ 
85 FR 61640 (Sept. 30, 2020) 

(‘‘September NPRM’’). The commenter 
requested clarification on the 
interaction between electronic filing 
under this rule and the September 
NPRM and recommended that the 
comment period be reopened to allow 
commenters additional time to explore 
potential interactions between the two 
rules.

Response: The Department finds it 
unnecessary to extend the comment 
period as requested because this rule 
and the September NPRM address two 
different, though admittedly related, 
topics. In the September NPRM, the 
Department proposed a new manner of 
appearance before the immigration 
courts and the BIA: Document 
assistance that would not trigger the full 
range of responsibilities and obligations 
required for full representation. See 85
FR at 61645. This rule establishes 
electronic filing requirements for 
attorneys and accredited representatives 
who have filed a Form EOIR–27 or 
EOIR–28 and are the representative of 
record, and creates a system that allows 
for voluntary and permissible electronic 
filing in the future by the respondent, 
applicant, or petitioner; reputable 
individuals and accredited officials; and 
any other authorized individuals. As 
discussed below in Section III, this final 
rule provides further clarification 
regarding when the electronic filing 
requirements apply so that it is clear 
that only attorneys or representatives 
who are the representative of record 
have a mandatory filing requirement. As 
the Department works to finalize the 
September NPRM, the Department will 
include any further clarity or provisions 
as needed in that final rule. 

In addition, the Department notes 
that, as a general matter under the 
current system requirements, only 
representatives with a valid EOIR–27 or 
EOIR–28 entry of appearance on file for 
a specific case may view and file 
documents electronically for that case 
through ECAS. 

M. Electronic Filing System 
Comment: One commenter stated that 

EOIR should study other courts’ 
electronic filing systems to serve as a 
model, including CM/ECF and those of 
other agencies and state courts. 

Response: EOIR considered many 
existing court electronic filing systems 
in designing ECAS and will continue to 
solicit feedback from users in an effort 
to continually improve the system. See
EOIR, Contact—Attorneys and 
Accredited Representatives, available at 
https://www.justice.gov/eoir/ecas/
attorney-and-ar-contact (last updated 
Jan. 25, 2021) (providing an email inbox 
to submit ECAS-related suggestions). 

N. Comment Period 

Comment: Commenters raised 
concerns with the rule’s 30-day 
comment period, stating that the 
comment period was too short in light 
of the holiday season, the COVID–19 
pandemic, and EOIR’s other pending 
proposed rules. Commenters requested 
that EOIR reopen the comment period 
for further comment. 

Response: The Department believes 
the 30-day comment period on the 
NPRM was sufficient to allow for 
meaningful public input. See, e.g., Little 
Sisters of the Poor Saints Peter and Paul 
Home v. Pennsylvania, 140 S. Ct. 2367, 
2385 (2020) (‘‘The object [of notice and 
comment], in short, is one of fair 
notice.’’ (citation omitted; alteration in 
the original)). 

The Administrative Procedure Act 
(‘‘APA’’) does not require a specific 
comment period length. See generally 5
U.S.C. 553(b)–(c). Although Executive 
Orders 12866 and 13563 recommend a 
comment period of at least 60 days, no 
specific length is required by executive 
order or statute. See Vt. Yank. Nucl. 
Power Corp. v. NRDC, 435 U.S. 519, 524 
(1978) (explaining that, aside from 
‘‘extremely rare’’ circumstances, the 
APA ‘‘established the maximum 
procedural requirements which 
Congress was willing to have the courts 
impose upon agencies in conducting 
rulemaking procedures’’). 

Federal courts have found 30 days to 
be a reasonable comment period length. 
For example, the D.C. Circuit has stated 
that ‘‘[w]hen substantial rule changes 
are proposed, a 30-day comment period 
is generally the shortest time period 
sufficient for interested persons to 
meaningfully review a proposed rule 
and provide informed comment.’’ Nat’l
Lifeline Ass’n v. FCC, 921 F.3d 1102, 
1117 (D.C. Cir. 2019) (citing Petry v.
Block, 737 F.2d 1193, 1201 (D.C. Cir. 
1984)). Further, litigation has mainly 
focused on the reasonableness of 
comment periods shorter than 30 days, 
often in the face of exigent 
circumstances. See, e.g., North Carolina 
Growers’ Ass’n. v. United Farm 
Workers, 702 F.3d 755, 770 (4th Cir. 
2012) (analyzing the sufficiency of a 10- 
day comment period); Omnipoint Corp. 
v. FCC, 78 F.3d 620, 629–30 (D.C. Cir. 
1996) (15-day comment period); 
Northwest Airlines, Inc. v. Goldschmidt,
645 F.2d 1309, 1321 (8th Cir. 1981) (7- 
day comment period). 

Here, the Department decided that 
this rule, which codifies straightforward 
standards for electronic filing, was not 
overly complex or so ‘‘substantial’’ such 
that it necessitated a lengthy comment 
period. Nat’l Lifeline Ass’n, 921 F.3d at 
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1117. The NPRM did not present a 
novel concept with which commenters 
would have been entirely unfamiliar. In 
the last three years, the Department has 
published a notice in the Federal
Register announcing pilot programs for 
electronic filing, 83 FR 29575; begun 
more than 40 pilot programs at 
immigration court locations across the 
country; and developed a robust website 
and portal, including technical support 
contacts, infographics, video tutorials, 
and user manuals. See generally EOIR,
EOIR Courts & Appeals System 
(ECAS)—Online Filing, available at 
https://www.justice.gov/eoir/ECAS (last
updated July 11, 2021). For these 
reasons, the Department finds it 
unnecessary to extend the comment 
period beyond the 30 days provided. 

Moreover, the Department does not 
believe that the COVID–19 pandemic, 
the holiday season, or EOIR’s other 
proposed rulemakings should have 
precluded the use of a 30-day comment 
period. Regarding the COVID–19 
pandemic, proposed rulemakings allow 
for electronic comment submissions, 
and employers around the country have 
adopted telework flexibilities to the 
greatest extent possible, which reduces 
potential hardships from the COVID–19 
pandemic. In addition, holidays within 
a comment period are unavoidable 
throughout much of the year, and 
commenters are expected to plan 
accordingly. Lastly, this rule is 
unrelated to any other proposed rules 
that EOIR issued during the same time 
period, and the Department does not 
believe that unrelated NPRMs provide 
cause for extending comment periods. 

III. Final Rule 
After reviewing public comments on 

the NPRM, the Department now adopts 
the NPRM as written with the following 
changes: (1) Removing the regulatory 
requirement that supervising attorneys 
or accredited representatives be 
physically present in the same location 
as the law students or law graduates 
they supervise for purposes of 
representation before EOIR, and instead 
leaving the determination regarding the 
parties’ manner of appearance to the 
adjudicator’s discretion; (2) correcting a 
scrivener’s error regarding the 
supervisor requirements for law 
graduates; (3) allowing filers to include 
proof of fee payment with DHS when 
DHS has not provided a fee receipt 
within the filing deadline set by the 
immigration judge; (4) including 
language requiring sealed medical 
records to be filed in paper and not 
electronically; (5) broadening 
immigration judge discretion to accept 
paper filings from parties otherwise 

required to file electronically under this 
rule; (6) modifying the process for fee 
waiver denials at the BIA; (7) extending 
the minimum notice requirement for 
planned outages from three to five days; 
(8) removing duplicative examples of 
improper filings; (9) clarifying to whom 
the filing requirements apply; (10) 
clarifying the registration procedures for 
permissive electronic filers; and (11) 
making additional minor technical 
amendments to update outdated 
references.

First, the final rule modifies 8 CFR 
1292.1(a)(2)(iv) so that supervising 
attorneys or accredited representatives 
are not required by regulation to be 
physically present in the same location 
as the law students or law graduates 
they supervise for purposes of 
representation before the immigration 
court or the BIA, and instead leaves the 
determination regarding the parties’ 
manner of appearance (e.g., video
teleconference; in-person) subject to the 
adjudicator’s discretion. This 
clarification enhances flexibility for 
supervising attorneys or accredited 
representatives of law students or law 
graduates while maintaining the 
requirement that the supervising 
attorney or accredited representative be 
able to participate fully and be prepared 
to proceed with the case, including in- 
person appearance when required. See 8
CFR 1003.10(b). 

Second, the final rule amends 8 CFR 
1292.1(a)(2)(iii) to correct a scrivener’s 
error that excluded the requirement that 
law graduates appear under the 
supervision of an EOIR-registered 
licensed attorney or accredited 
representative. While the Department 
included this requirement in the NPRM 
at 8 CFR 1292.1(a)(2)(ii) as applied to 
law students appearing before EOIR, 
and indicated its clear intent that law 
students and law graduates be subject to 
the same supervision requirements 
through the paragraph regarding filings 
by law students and law graduates, it 
inadvertently excluded the supervisors’ 
registration requirement in the 
paragraph regarding law graduates. 
Because the supervisors of both law 
students and law graduates must be able 
to proceed with the case at all times, 8 
CFR 1292.1(a)(2)(iv), it is logical that the 
supervisors in both circumstances must 
be EOIR-registered. Indeed, the 
Department indicated its intent in the 
NPRM that law graduates’ supervisors 
be registered in the same manner as law 
students’ supervisors. See 85 FR at 
78243 (‘‘Further, this rulemaking 
proposes that law graduates, currently 
required to have ‘supervision’ under the 
regulations, 8 CFR 1292.1(a)(2)(iii), 
would also need to file through an 

attorney or accredited representative 
registered with EOIR.’’) 

Third, the final rule modifies 8 CFR 
1001.1(dd)(2), 1003.23(b)(1)(ii), 
1003.31(g), and 1103.7(a)(3) to allow 
filers to submit proof of fee payment 
made to DHS in the event that filers are 
not provided a fee receipt within the 
applicable filing deadline set by the 
immigration judge. This change will 
provide flexibility when filers cannot 
meet EOIR filing deadlines through no 
fault of their own. However, the rule 
makes clear that the filer must still 
submit the actual fee receipt within a 
later deadline set by the immigration 
judge or, if no deadline is set, within 45 
days of the submission of the 
underlying filing. 

Fourth, the final rule modifies 8 CFR 
1003.2(g)(7), 1003.3(g)(4), and 
1003.31(e) to add an additional 
requirement that sealed medical records 
must be filed in paper and not 
electronically. Most commonly, 
respondents are required to submit a 
sealed Form I–693 when applying for 
adjustment of status. See 8 CFR 1245.5; 
U.S. Citizenship and Immigration 
Services, Form I–693—Instructions for 
Report of Medical Examination and 
Vaccination Record, available at https:// 
www.uscis.gov/sites/default/files/
document/forms/i-693instr.pdf
(explaining that the completed form will 
be returned if not sealed when 
submitted). Since documents in sealed 
envelopes cannot be electronically 
transmitted, respondents in these cases 
must submit the sealed Form I–693 
medical report in paper to ensure the 
integrity of the record, which the 
immigration judge will open and scan 
into the electronic record of proceeding. 
This modification will provide 
clarification to ensure that the 
confidentiality of these medical records 
is maintained and that the medical 
records are not erroneously opened by 
the parties and filed electronically. 

Fifth, the final rule modifies 8 CFR 
1003.31(b) to broaden the ability of 
immigration judges to accept paper 
filings in all cases. The NPRM provided 
the BIA full discretion to accept paper 
filings as necessary but limited 
immigration judges to situations 
involving (1) rebuttal or impeachment; 
(2) good cause shown, provided that the 
filing is otherwise admissible and the 
immigration judge finds that any 
applicable filing deadline should be 
excused; or (3) when the opposing party 
does not object to the paper filing. By 
updating this language in the final rule, 
the Department recognizes that 
providing immigration judges with 
maximum discretion to accept paper 
filings will help provide the necessary 

27 Bender’s Immigration Bulletin 35 January 1, 2022



APPENDIX B (continued)

70713Federal Register / Vol. 86, No. 236 / Monday, December 13, 2021 / Rules and Regulations 

flexibility to receive evidence as the 
immigration judge deems necessary and 
will provide consistency between the 
immigration courts and the BIA. 

Sixth, the final rule modifes 8 CFR 
1001.1(dd), 1003.8(a)(3), and 1003.24(d) 
to update the fee waiver denial process 
at the BIA. The NPRM changed the 
existing BIA fee waiver process so that, 
if the BIA denied a fee waiver request, 
the BIA would hold the underlying 
filing in a pending state while allowing 
the filer a 10-day cure period to submit 
the required fee or to submit a new fee 
waiver request, which would also serve 
to toll any applicable filing deadlines. 
However, after further review, the 
Department has decided to modify this 
language to more closely match the 
existing process, while retaining the 
filing deadline tolling period. The final 
rule states that, if a fee waiver request 
is denied, the BIA will reject the filing 
consistent with existing practice but 
allow the filer 15 days to re-file the 
document with the proper payment or a 
new fee waiver request. Any applicable 
filing deadlines will be tolled during 
this 15-day period. The Department 
believes this modification provides a 
more standardized process for filings at 
the BIA and will prevent any issues 
stemming from the BIA needing to hold 
any filings in a pending state while 
waiting for a fee payment or new fee 
waiver.

Seventh, the final rule modifies 8 CFR 
1003.2(g)(5), 1003.3(g)(2), and 
1003.31(b) to extend the minimum 
notice for planned system outages from 
three to five days. As a result, any 
planned outages announced with five or 
fewer days’ notice will be treated as an 
unplanned outage and filing deadlines 
will be extended until the first day of 
system availability that is not a 
Saturday, Sunday, or legal holiday. For 
planned outages with more than five 
days’ notice, filers must electronically 
file documents during system 
availability within the applicable filing 
deadline or paper file documents within 
the applicable filing deadline. 
Extending the notice period will further 
ensure that filers have sufficient time to 
account for planned outages when filing 
their documents. 

Eighth, the final rule removes 
proposed 8 CFR 1001.1(dd)(2), which 
provided a non-exhaustive list of 
improper filings subject to rejection by 
the immigration courts and the BIA. The 
requirements for proper filings are 
contained within various statutory and 
regulatory provisions. See, e.g., INA
240(c)(4)(B), 8 U.S.C. 1229a(c)(4)(B) 
(requiring compliance with application 
instructions); 8 CFR 1003.31 (fee 
requirements), 1003.32 (proof of service 

and document formatting requirements), 
1003.33 (document translation 
requirements). The proposed language 
in the NPRM was non-exhaustive and 
risked duplication and confusion with 
these and other similar provisions. 
Therefore, the Department has removed 
the language from the final rule. 

Ninth, this rule amends the 
provisions at 8 CFR 1003.2(g)(4), 
1003.3(g)(1), and 1003.31(a) regarding 
parties that are either required to or 
allowed to electronically file documents 
with EOIR. Specifically, this rule adds 
a qualifier that the mandatory electronic 
filing requirement for attorneys and 
accredited representatives applies only 
in those cases in which the attorney or 
accredited representative has entered an 
appearance on a Form EOIR–27 or a 
Form EOIR–28. This rule also amends 
the explanation of who may 
permissively file documents 
electronically so that it is clear that 
reputable individuals and accredited 
officials may also do so in those cases 
in which they have entered an 
appearance on a Form EOIR–27 or a 
Form EOIR–28. Finally, this rule 
includes a catchall that ‘‘other 
authorized individuals’’ may file 
documents electronically. For example, 
depending on sytem development, EOIR 
may authorize third-party electronic 
filing akin to the current availability of 
courier services. 

Tenth, the final rule modifies 8 CFR 
1003.2(g)(4), 1003.3(g)(1), and 
1003.31(a) regarding the requirement for 
parties who may permsissibly and 
voluntarily participate in electronic 
filing with the immigration courts and 
the BIA. Previously, the proposed rule 
stated that such parties must first 
register with EOIR ‘‘in conformity with 
8 CFR 1292.1(f).’’ That paragraph, 
however, only sets out registration 
procedures for attorneys and accredited 
representatives who appear before EOIR. 
Accordingly, the final rule replaces 
these references to 8 CFR 1292.1(f) with 
a general requirement that 
unrepresented respondents, reputable 
individuals, accredited officials, and 
any other authorized persons must first 
register with EOIR as a prerequisite to 
being able to electronically file 
documents with the immigration courts 
and the BIA. This amendment does not 
change the Department’s expectation, as 
explained in the NPRM, that the 
registration procedures for these 
officials, once available, will mimic 
those that are set out in 8 CFR 1292.1(f) 
and that currently apply to attorneys 
and accredited representative. 85 FR at 
78242 (‘‘EOIR will adapt its current 
registration system as appropriate to 
allow pro se respondents, applicants, or 

petitioners and reputable individuals 
and accredited officials to register in 
order to be able to utilize ECAS.’’). 

Lastly, the final rule includes two 
additional technical amendments to 
correct additional outdated references to 
the Immigration and Naturalization 
Service in 8 CFR 1214.2 and 1245.21. 

IV. Regulatory Requirements 

A. Regulatory Flexibility Act 

The Department has reviewed this 
rule in accordance with the Regulatory 
Flexibility Act and has determined that 
this rule will not have a significant 
economic impact on a substantial 
number of small entities. See 5 U.S.C. 
605(b). This rule regulates attorneys and 
accredited representatives, most of 
whom qualify as ‘‘small entities’’ under 
the Regulatory Flexibility Act. See 5
U.S.C. 601(3)–(4), (6). However, all 
attorneys and accredited representatives 
already are required to enroll in 
eRegistry in order to practice before 
EOIR. Thus, they are already eligible to 
participate in the electronic filing 
system, which is currently being made 
available in many locations through a 
voluntary pilot program. This rule 
mandates electronic filing in eligible 
cases. The Department anticipates that 
the adoption of electronic filing will 
lead to substantial net cost savings for 
these attorneys and accredited 
representatives because they will no 
longer be required to bear the burdens 
and expenses of mailing or serving 
paper copies in each of their cases for 
filings submitted to the immigration 
court or to the BIA or for service of 
process on opposing counsel. Therefore, 
this rule will not have an adverse 
economic effect on attorneys or 
accredited representatives; instead the 
Department expects it to result in net 
cost savings. A more detailed analysis of 
the costs and benefits of this rule are 
detailed in Section IV.D of this 
preamble.

B. Unfunded Mandates Reform Act of 
1995

This rule will not result in the 
expenditure by State, local, and tribal 
governments, in the aggregate, or by the 
private sector, of $100 million or more 
in any one year, and it will not 
significantly or uniquely affect small 
governments. Therefore, no actions were 
deemed necessary under the provisions 
of the Unfunded Mandates Reform Act 
of 1995. 

C. Congressional Review Act 

This rule is not a major rule as 
defined by section 804 of the 
Congressional Review Act. 5 U.S.C. 
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1 All dollar amounts cited in this discussion are 
calculated to correspond with what would have 
been the value in December 2016 using the U.S. 
Bureau of Labor Statistics (BLS) Consumer Price 
Index inflation calculator found at https://
www.bls.gov/data/inflation_calculator.htm (last
visited Mar. 1, 2021). 

2 Savings listed are an overestimation as they 
include all filings, rather than only those filings that 
can be done electronically at this time (i.e., the
savings include filings by pro se respondents who 
cannot yet use ECAS). In addition, the Department 
notes that any differences in the amount of cost and 
benefits listed herein from those noted in the NPRM 
are the result of changes in when the Department 
applied rounding in the calculation for consistency 
and not due to substantive changes in the 
calculations.

804(2). This rule will not result in an 
annual effect on the economy of $100 
million or more; a major increase in 
costs or prices; or significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic and 
export markets. The Department will 
report to Congress and to the 
Comptroller General as required by 5 
U.S.C. 801(a). 

D. Executive Order 12866 and Executive 
Order 13563 (Regulatory Planning and 
Review)

Executive Orders 12866 and 13563 
direct agencies to assess all costs and 
benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health, and safety 
effects, distributive impacts, and 
equity). The Office of Information and 
Regulatory Affairs of the Office of 
Management and Budget (‘‘OMB’’) has 
determined that this rule is not a 
‘‘significant regulatory action’’ under 
section 3(f) of Executive Order 12866. It 
will neither result in an annual effect on 
the economy greater than $100 million 
nor adversely affect the economy or 
sectors of the economy. It does not 
pertain to entitlements, grants, user fees, 
or loan programs, nor does it raise novel 
legal or policy issues. It does not create 
inconsistencies or interfere with actions 
taken by other agencies. Accordingly, 
this rule is not a significant regulatory 
action subject to review by OMB 
pursuant to Executive Order 12866. 

Executive Order 13563 directs 
agencies to assess all costs and benefits 
of available regulatory alternatives and, 
if regulation is necessary, to select 
regulatory approaches that maximize 
net benefits (including potential 
economic, environmental, public health 
and safety, and other advantages; 
distributive impacts; and equity). 
Executive Order 13563 emphasizes the 
importance of using the best available 
methods to quantify costs and benefits, 
reducing costs, harmonizing rules, and 
promoting flexibility. The Department 
certifies that this regulation has been 
drafted in accordance with the 
principles of Executive Order 13563. 

1. ECAS-Related Costs and Savings 

The Department estimates that 
implementation of ECAS will result in 
a total savings of $68,103,621 over the 

first 10 years of its implementation.1
Specifically, the Department estimates 
that electronic filing will cost EOIR 
$32,897,808 over 10 years, primarily 
due to increased technology costs to 
implement and maintain the new 
technology infrastructure. These costs 
are outweighed, however, by the 
predicted savings to the public— 
$101,001,429, which primarily relate to 
cost savings from no longer having to 
file documents via mail or in person. 
These costs and savings for EOIR and 
the public are discussed in further detail 
individually below. 

TABLE 1—OVERVIEW OF TOTAL COST
AND SAVINGS: EOIR AND THE PUBLIC 2

Entity Savings/costs 

EOIR ($32,897,808) 
OCIJ ........................ 12,910,888 
BIA ........................... 2,710,950 
OIT ........................... (51,275,937) 
OGC ........................ 2,757,920 

Public .............................. 101,001,429 

Total ......................... 68,103,621 

Despite the financial cost to EOIR to 
develop and maintain the technology for 
ECAS, the Department believes that 
electronic filings will be a net benefit for 
the agency. During the electronic filing 
pilot program, EOIR has already begun 
to realize efficiencies in case processing. 
For example, in Fiscal Year (‘‘FY’’) 2019 
DHS initiated 37,074 cases 
electronically (out of 465,790 cases 
initiated in the same time period), and 
161 bond proceedings were initiated 
electronically. According to internal 
pilot metrics, charging documents filed 
electronically at the pilot sites are being 
processed nearly 10 times faster than 
charging documents filed in paper. 
Similarly, the time it takes to receive 
and process a non-charging supporting 
document is approximately 25 percent 
faster than processing a paper-filed 
supporting document. This represents a 
significant savings in terms of court staff 
time and in terms of the overall 

processing time for the 2,574 
electronically filed motions that EOIR 
has received during the ECAS pilot 
program from its inception to the end of 
January 2020. This rule will only 
increase these time savings when all 
attorneys and accredited representatives 
begin filing documents electronically. 

a. Office of the Chief Immigration Judge 

The Department estimates that 
implementation of the rule will reduce 
the immigration courts’ costs by the 
equivalent of approximately $12.9 
million over the first 10 years of 
implementation. This reduction 
includes the cost of labor that will be 
reallocated to other tasks due to the 
more efficient processing of electronic 
documents. Cost changes for the courts 
will be realized primarily in initial case 
processing; individual hearing 
processing; and processing and shipping 
costs for changes of venue, appeals, and 
records retirement. 

To reach its estimates, the Department 
determined the costs for adjudicating a 
typical case after the implementation of 
the rule. Using this methodology, the 
Department identified and analyzed 
three separate scenarios: (1) Legacy 
paper ROPs that were started but not 
completed before this rule; (2) eROPs for 
pro se respondents that are submitted in 
paper and scanned by court staff; and 
(3) eROPs for represented respondents 
that are completely electronic. 

The Department then estimated the 
economic impact of the rule on the 
immigration courts for each of the next 
10 years by calculating the average costs 
for each of the three scenarios above; 
multiplying each scenario’s average cost 
by the expected annual number of cases 
received for the immigration courts and 
expected annual hearings for the 
immigration courts in each scenario 
over the next decade; separately 
calculating the baseline cost (i.e., the
cost without mandatory electronic 
filing), using existing time estimates and 
labor rates, for the next 10 years; and 
subtracting the post-regulation cost from 
the baseline cost for each of the next 10 
years.

This economic impact reflects labor 
hours that will be saved in terms of 
dollars. In actuality, labor can be 
reallocated to higher-impact tasks, and 
more efficient labor usage could offset 
future hiring and resource needs, which 
may lead to more quantifiable realized 
savings. As shown in Table 2, the 
expected cost savings increase every 
year. This is a result of legacy paper 
ROPs leaving the system as cases are 
adjudicated and a higher percentage of 
the future pending cases having 

27 Bender’s Immigration Bulletin 37 January 1, 2022



APPENDIX B (continued)

70715Federal Register / Vol. 86, No. 236 / Monday, December 13, 2021 / Rules and Regulations 

mandatory eROPs as a result of this 
regulation.

TABLE 2—OFFICE OF THE CHIEF
IMMIGRATION JUDGE COST SAVINGS

Year Expected cost 
savings

1 ............................................ $140,304 
2 ............................................ 526,622 
3 ............................................ 816,841 
4 ............................................ 1,115,708 
5 ............................................ 1,320,399 
6 ............................................ 1,500,104 
7 ............................................ 1,666,355 
8 ............................................ 1,816,269 
9 ............................................ 1,947,925 
10 .......................................... 2,060,361 

Total ............................... 12,910,888 

Since all paper-filed documents, per 
this new regulation, will be scanned and 
maintained in an eROP, initial case 
processing is estimated to become 
marginally more expensive as court staff 
must scan the paper documents into the 
eROP. However, this increase in cost 
will be outweighed by the time savings, 
calculated in terms of the cost of labor, 
for individual hearing processing and 
change of venue processing, as filing 
becomes more expeditious for court staff 
in each individual case. Additionally, 
annual shipping costs will be reduced, 
since changes of venue, appeals, and 
records retirement transfers will occur 
electronically instead of manually 
shipping the paper ROP to another 
court, the BIA, or the Federal Records 
Center.

Cost changes have been calculated 
with the assumption that all other 
processes remain the same. However, 
eROPs enable the possibility of further 
cost savings through more efficient case 
adjudication. For example, widely 
available eROPs may enable 
immigration judges to hear a case via 
video teleconference (‘‘VTC’’) almost 
instantly. Under the current paper ROP 
system, the ROP needs to be shipped to 
the immigration judge’s location before 
a VTC hearing can be held. In contrast, 

an eROP could enable a judge to open 
any eROP and hear a case immediately. 
This new paradigm has the potential to 
improve the efficiency of workload 
adjudication by judges and their staff 
members.

EOIR may also realize savings through 
the reduced growth of storage 
requirements at court locations. EOIR 
currently stores paper ROPs at 
immigration courts, utilizing valuable 
storage space in courtrooms, offices, and 
hallways. Conversion to an eROP 
system may ease the strain on the 
system as new pending cases will have 
an eROP that will not require physical 
storage space. With the information 
currently available, storage space 
utilization and savings cannot be 
specifically calculated. However, this 
regulation will likely reduce costs for 
the immigration courts by allowing 
current space to be used for functional 
purposes, rather than storage. 

b. Board of Immigration Appeals 

The Department also estimates that 
implementation of the rule will reduce 
the BIA’s costs by approximately $2.7 
million over the first 10 years of 
implementation. Cost changes for the 
BIA will be realized in three main 
process areas: Scanning pro se ROPs; 
receiving ROPs from the immigration 
courts; and returning ROPs to the 
immigration courts. 

TABLE 3—BIA COSTS SAVINGS

Year Expected cost 
savings

1 ............................................ ($23,064) 
2 ............................................ 176,822 
3 ............................................ 201,808 
4 ............................................ 250,818 
5 ............................................ 285,414 
6 ............................................ 314,243 
7 ............................................ 342,112 
8 ............................................ 367,098 
9 ............................................ 388,240 
10 .......................................... 407,459 

Total ............................... 2,710,950 

The impacts to the BIA largely mirror 
the immigration courts in that scanning 
paper filings into the eROP is likely to 
increase costs by increasing staff 
workload. Further, the largest cost 
savings are likely to come from reduced 
shipping. The BIA’s process requires 
that all ROPs sent to the BIA from the 
immigration court must be shipped back 
to the court upon completion of the 
appeal. Shipping costs will be 
eliminated for future eROPs because 
they will be transferred electronically, 
reducing costs for the BIA. 

c. Office of Information Technology 

The Department estimates that the 
implementation of the rule will increase 
EOIR’s Office of Information 
Technology’s (‘‘OIT’’) costs by a total of 
approximately $51.3 million across the 
first 10 years of implementation. These 
costs are due to the additional effort 
required to develop, deploy, and 
maintain the electronic infrastructure 
that serves as the backbone for 
electronic filing. 

Because OIT developed the tools and 
processes necessary for the 
implementation of mandatory electronic 
filing throughout EOIR, it is the largest 
driver of quantifiable costs from 
mandatory electronic filing 
implementation. The deployment and 
training for mandatory electronic filing 
will be particularly resource-intensive 
for OIT, as it will be responsible for the 
deployment and maintenance of the 
hardware and software necessary to 
digitize and store documents along with 
delivering training to court staff. Costs 
related to electronic filing deployment 
are estimated to be approximately $21.7 
million, including $2.3 million in 
hardware purchases, $1.7 million in 
travel to deliver training and install 
systems, and $3.4 million in external 
services, software, and licensing for 
necessary cloud computing services. 

TABLE 4—OIT ELECTRONIC FILING DEPLOYMENT COSTS

Category Year 1 Year 2 Total 

External Services (e.g., MS Azure Premier Access) .................................................................. $999,429 $999,429 $1,998,858 
Software ....................................................................................................................................... 625,988 726,171 1,352,159 
Travel ........................................................................................................................................... 830,295 830,295 1,660,590 
Labor/Hardware 3 ......................................................................................................................... 11,316,689 5,355,028 16,671,717 
Support Labor: 

Program Support .................................................................................................................. 1,717,020 900,298 2,617,318 
Training ................................................................................................................................. 754,782 431,820 1,186,602 
Service Desk/Operations ...................................................................................................... 482,417 482,417 964,834 

Product Labor: 
eROP .................................................................................................................................... 2,699,130 1,322,681 4,021,811 
Electronic Filing .................................................................................................................... 3,741,362 1,833,416 5,574,778 
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3 Labor/Hardware represents a total of the 
individual categories of support labor, product 
labor, and hardware. 

4 Years 5 through 9 are not included in this 
visual, but are factored into the totals calculations. 
OIT estimates that labor costs will increase by 3 

percent per year. Non-labor costs, such as hardware, 
software, and external services, remain constant 
through each year. 

TABLE 4—OIT ELECTRONIC FILING DEPLOYMENT COSTS—Continued

Category Year 1 Year 2 Total 

Hardware ..................................................................................................................................... 1,921,978 384,396 2,306,374 

Total ...................................................................................................................................... 13,772,401 7,910,923 21,683,324 

Costs are estimated to be highest in 
the first year of the deployment, as 
hardware is purchased, software 
systems are finalized and implemented, 
and training is delivered to court staff. 
Costs are estimated to decrease by over 
40 percent in the second deployment 
year as OIT completes training court 
staff and transitions to a steady state of 
software and hardware maintenance. 
The cost reductions in the second year 
of deployment will be driven by a 47 

percent reduction in labor costs and an 
80 percent reduction in hardware costs. 

Once training and deployment are 
complete, OIT’s costs will stabilize. 
While OIT will no longer incur costs 
related to training court staff, OIT will 
be using more labor than before 
mandatory electronic filing. This is due 
to the additional staff necessary to 
provide help desk support to the courts 
and IT services related to the electronic 
filing system. OIT will also continually 
accrue expenses for cloud computing 

platform licensing and hardware 
repairs, upgrades, and replacements 
required to support electronic filing. 
OIT estimates that overall costs will 
increase by approximately 1 percent 
each year, primarily driven by increases 
in labor costs. These ongoing expenses 
will represent the new steady state for 
OIT. The eight years following 
completion of the deployment phase are 
estimated to cost an additional $29.6 
million due to mandatory electronic 
filing.

TABLE 5—OIT ELECTRONIC FILING STEADY STATE COSTS

Category Year 3 Year 4 (4) Year 10 Total 

External Services (e.g., MS Azure Premier Access) ................... $999,429 $999,429 ................ $999,429 $7,995,432 
Software ....................................................................................... 366,521 366,521 ................ 366,521 2,932,168 
Travel ........................................................................................... 0 0 ................ 0 0 
Labor/Hardware ........................................................................... 2,227,541 2,255,993 ................ 2,445,561 18,666,644 
Support Labor: 

Program Support .................................................................. 239,564 239,564 ................ 239,564 1,916,512
Training ................................................................................. 172,728 172,728 ................ 172,728 1,381,824 
Service Desk/Operations ...................................................... 482,417 482,417 ................ 482,417 3,859,336 

Products Labor: 
eROP .................................................................................... 466,808 480,812 ................ 574,115 4,151,015 
Electronic Filing .................................................................... 481,628 496,076 ................ 592,341 4,282,793

Electronic Filing Hardware ........................................................... 384,396 384,396 ................ 384,396 3,075,168

Total ...................................................................................... 3,593,491 3,621,943 ................ 3,811,510 29,594,242 

As mandatory filing is implemented 
and electronic filing progresses, the 
Department anticipates that this will 
lead to significant additional 
efficiencies in case processing. This may 
include more expeditious case 
scheduling and adjudication, improved 
data quality, increased performance 
monitoring and tracking, augmented 
data analytics capabilities, and better 
alignment with information storage best 
practices. There may also be further 
impacts to EOIR’s internal data- 
informed decision-making process, as 
the digitization of the data may allow 
for increased analysis of the relationship 
between various practices, procedures, 
and outcomes. 

d. Office of the General Counsel 

The Department estimates that the 
implementation of the rule will increase 
efficiencies for the EOIR Office of the 

General Counsel (‘‘OGC’’) programs. For 
example, digitization of files will allow 
for more expeditious compliance with 
Freedom of Information Act (‘‘FOIA’’) 
and other requests for information, 
reducing the time burden of such 
activities on EOIR staff. Specifically, the 
Department estimates that costs 
associated with FOIA compliance will 
decrease by approximately $2.8 million 
across the first 10 years of 
implementation. These savings will be 
realized through reduced shipping costs 
in the FOIA response process as more 
ROPs are accessible electronically 
instead of requiring storage retrieval and 
shipping.

As electronic filing becomes more 
widespread, the proportion of FOIA 
requests that can be satisfied through 
electronic records searches will 
proportionally increase. A higher 
percentage of the future pending 

caseload will have mandatory eROPs as 
a result of this regulation, which will 
cause the ratio of eROPs to paper ROPs, 
and thus expected cost savings, to 
increase over time, as detailed in Table 
6.

TABLE 6—OGC COST SAVINGS

Year 5 Expected cost 
savings

1 ............................................ $0
2 ............................................ 0
3 ............................................ 60,052 
4 ............................................ 203,084 
5 ............................................ 295,661 
6 ............................................ 360,279 
7 ............................................ 404,478 
8 ............................................ 443,370 
9 ............................................ 479,318 
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5 FOIA volume is estimated at 50,000 per year, an 
approximation based on EOIR’s FY 2018 FOIA 
volume.

6 These numbers represent the paper and 
electronic filing of initial Forms I–862, Notice to 
Appear, and I–863, Notice of Referral to the 
Immigration Judge, by DHS at the immigration 
courts nationwide for the fiscal year. EOIR does not 
have data regarding the number of paper vs. 
electronic filings directly by respondents in 
proceedings or their representatives, such as the 
relative number of paper vs. electronically filed 
motions, applications for relief or protection, or 
evidence packets. Accordingly, this analysis uses 
the number of electronic and paper filings by DHS 
as a proxy for those by the respondents and their 
representatives since EOIR does not have similar 
data for that population but would expect the 
percentage of paper and electronic to be the same 
for both. 

7 See EOIR, Statistics Yearbook: Fiscal Year 2018, 
Aug. 30, 2019, available at https://www.justice.gov/ 

eoir/file/1198896/download. As with the 
immigration courts, the Department uses the 
number of cases filed at the BIA as a proxy for the 
number of filings at the BIA because the 
Department does not have specific data regarding 
the number of individual filings by the parties. 

8 852 filings * $18.85 average FedEx cost + 1,703 
filings * $13.34 average USPS cost. 

9 103,920 filings * $18.85 average FedEx cost. 
10 207,841 filings * $13.34 average USPS cost. 

11 $14.72 in May 2018 is equivalent to $14.13 in 
December 2016. 

12 U.S. Bureau of Labor Statistics, Occupational
Employment Statistics: Occupational Employment 
and Wages, May 2018: 23–1011 Lawyers, available
at https://www.bls.gov/oes/2018/may/ 
oes231011.htm (last visited Mar. 1, 2021) (stating 
the mean hourly wage in May 2018 was $69.34). 
$69.34 in May 2018 is equivalent to $66.54 in 
December 2016. 

13 This calculation further assumes that the filings 
would require one hour of time by the attorney or 
courier.

14 426 filings * $18.85 average FedEx cost. 
15 852 filings * $13.34 average USPS cost. 
16 639 filings * $66.54 mean hourly attorney 

wage.
17 639 filings * $14.13 mean hourly courier wage. 

TABLE 6—OGC COST SAVINGS—
Continued

Year 5 Expected cost 
savings

10 .......................................... 511,678 

Total ............................... 2,757,920 

The public may also see the added 
qualitative benefit of more expeditious 
FOIA compliance, as OGC will not have 
to wait for records to be shipped 
between locations to satisfy FOIA 
requests and will instead be able to 
search and access the records 
electronically.

e. The Public 

The benefits to the public are high as 
well. Parties will be able to file 
documents at any time of day from any 
location with internet, thereby reducing 
postage costs and the need to physically 
appear at an immigration court during 
business hours. For many parties, this 
will be a substantial benefit, as the 
nearest immigration court may be hours 
away. The parties will also be able to 
view the eROP electronically, providing 
instant access to necessary documents 
and eliminating the need to appear at 
the immigration court to view the paper 
record. Further, parties will save on 
paper and toner costs required to print 
copies of filings, and costs associated 
with required process service. 

The Department believes that the 
biggest savings to the parties before 
EOIR will be from reduced costs 
associated with mailing or hand- 
delivering filings that would have been 
incurred without the implementation of 
electronic filing. In FY 2018, EOIR’s 
immigration courts received 311,761 
paper filings and 2,555 electronic 
filings,6 and the BIA received 49,522 
paper filings.7 While EOIR does not 

keep data regarding what methods (e.g.,
Federal Express (‘‘FedEx’’), United 
States Postal Service (‘‘USPS’’), hand 
delivery by an attorney’s office or a pro 
se party, or local courier) are used to file 
paper documents with EOIR and to 
serve those filings on the opposing 
party, anecdotal evidence points to 
filings with the immigration courts and 
the BIA and service on the opposing 
party typically being sent using FedEx 
or courier to ensure filings are timely. 
This is particularly true for filings with 
the BIA, because the filer must ensure 
actual receipt by the BIA in Falls 
Church, Virginia, no later than the close 
of business of the clerk’s office on the 
established deadline. 

To analyze the public cost savings 
associated with electronic filing, EOIR 
considered the average costs of sending 
filings through FedEx and USPS, the 
hourly rates for couriers and 
immigration attorneys, and the time 
savings from avoiding use of the 
immigration courts’ intra-office mailing 
systems. Based on these preliminary 
estimates and filings from the previous 
year, if filers used FedEx for one-third 
of filings and used USPS for two-thirds 
of filings, electronic filing would have 
saved filers $38,780.64 in FedEx and 
USPS costs in the five pilot courts in FY 
2018.8 This is compared to a cost of 
$1,958,898.28 in FedEx costs 9 and
$2,772,594.49 in USPS filing costs 10

(assuming one-third filings via FedEx 
and two-thirds filings via USPS) in the 
other 55 courts. These estimates are 
based on an $18.85 average FedEx filing 
rate ($8.57 average Express Saver cost + 
$20.03 average second day cost + $27.97 
overnight cost, divided by three) and a 
$13.34 average USPS filing rate ($7.75 
average priority mail + $28.59 average 
priority mail express + $3.68 first-class 
parcel, divided by three). The 
Department notes that this savings is 
likely an underestimate due to the 
tendency for many filers to use next-day 
service.

According to the U.S. Bureau of Labor 
Statistics, the mean hourly wage for 
couriers, such as those individuals law 
firms may hire to deliver documents to 
the immigration court, is $14.13. U.S. 
Bureau of Labor Statistics, Occupational
Employment Statistics: Occupational 

Employment and Wages, May 2018: 43– 
5021 Couriers and Messengers, available 
at https://www.bls.gov/oes/2018/may/ 
oes435021.htm (last visited Aug. 28, 
2021).11 Further, if an attorney makes 
the trip to the immigration court or to 
the BIA to handle the filing, the average 
cost would be $66.54 for one hour of 
work.12 Assuming that approximately 
one-quarter of paper filings are handled 
via a courier, one-quarter of paper 
filings are handled via an attorney,13

and one-half are filed using USPS or 
FedEx, with two-thirds of those via 
USPS and one-third via FedEx, the cost 
savings to the public of eFiling in the 
five pilot courts was approximately 
$70,916.15 ($8,026.96 for FedEx 14 +
$11,361.23 for USPS 15 + $42,502.43 for 
the attorneys 16 + $9,025.54 for the 
couriers 17).

Overall, the Department’s estimates 
predict an annual savings to the public 
from electronic filing before the 
immigration courts and the BIA of 
approximately $10,100,142.88 
($70,916.15/2,555 filings = $27.76; 
$27.76 * (311,761 + 2,555 + 49,522 = 
363,838 total filings)). Over the course 
of 10 years, these savings would equal 
$101,001,428.80 if the annual number of 
filings remains constant. The 
Department, however, expects that the 
true savings will be higher as EOIR hires 
additional immigration judges and 
opens additional immigration courts, 
expanding the annual case processing 
capacity. See, e.g., EOIR, Adjudication
Statistics: New Cases and Total 
Completions, July 8, 2021, available at 
https://www.justice.gov/eoir/page/file/
1060841/download (showing that initial 
case completions increased from 
195,127 in FY 2018 to 276,984 in FY 
2019). Further, additional savings are 
expected based on gas and tolls, paper, 
toner, and other office supplies. 
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18 This chart does not include the USPS rates for 
zone 9 as there are no immigration court locations 
in the Republic of Palau, Federated States of 
Micronesia, and the Republic of the Marshall 
Islands. See USPS Office of Inspector General, 
Audit Report Management of Postal Zones 4, Mar. 
25, 2020, available at https://www.uspsoig.gov/ 
sites/default/files/document-library-files/2020/
19RG009MS000-20.pdf (last visited Aug. 26, 2021). 

19 These rates correspond with the USPS priority 
mail rates for letters, large envelopes, and parcels 
that do not exceed one pound. 

20 These rates correspond with the USPS priority 
mail express rates for letters, large envelopes, and 
parcels that do not exceed 0.5 pound. 

21 These rates correspond with the USPS first 
class package service rates for retail parcels that do 
not exceed one ounce. 

22 Due to the current outbreak of COVID–19, 
many immigration judges have adopted standing 
orders allowing practitioners to appear by 
telephone without the need for filing a motion. See
EOIR Policy Manual, Part II, Ch. 14.1, available at 
https://www.justice.gov/eoir/eoir-policy-manual/ii/
14/1 (last updated Jan. 13, 2021); EOIR, Operational
Status Map, available at https://www.justice.gov/ 
eoir-operational-status/operational-status-map
(providing standing orders for each immigration 

TABLE 7—COST AND SAVINGS FOR PUBLIC

[FY18]

FedEx envelope rates FedEx express 
saver FedEx 2day FedEx standard 

overnight

FedEx Local (0–150 miles) ........................................................................................ $7.64 $17.83 $23.53
FedEx Regional (151–600 miles) .............................................................................. 8.16 19.34 25.80
FedEx National (601+ miles) ..................................................................................... 9.90 22.92 34.57
Average Cost ............................................................................................................. 8.57 20.03 27.97 
Costs of 1⁄3 OCIJ Paper Filings (103,920): ............................................................... 890,257.26 2,081,524.28 2,906,651.72
Total Costs of 1⁄3 BIA Paper Filings (16,507): ........................................................... 141,467.85 330,641.89 457,253.13 
Savings from eFilings (2,555): ................................................................................... 21,896.35 51,176.65 71,463.35 

USPS rates by zone 18 Priority mail 19 Priority express 20 First-class
parcel 21

USPS Zone 1&2 (0–150 miles) ................................................................................. $6.95 $24.43 $3.52
USPS Zone 3 (151–300 miles) ................................................................................. 7.28 24.66 3.57
USPS Zone 4 (301–600 miles) ................................................................................. 7.42 25.50 3.62
USPS Zone 5 (601–1000 miles) ............................................................................... 7.65 28.47 3.66
USPS Zone 6 (1001–1400 miles) ............................................................................. 7.83 30.37 3.71
USPS Zone 7 (1401–1800) ....................................................................................... 8.21 32.27 3.76
USPS Zone 8 (1801+) ............................................................................................... 8.90 34.45 3.89
Average Cost ............................................................................................................. 7.75 28.59 3.68 
Costs of 2⁄3 OCIJ Paper Filings (207,841): ............................................................... 1,610,765.17 5,942,164.66 764,853.65
Costs of 2⁄3 BIA Paper Filings (16,507): .................................................................... 255,863.67 943,889.32 121,493.70
Savings from eFilings (2,555): ................................................................................... 19,801.25 73,047.45 9,402.40 

Documents will also be served by 
electronic notification where applicable, 
which will provide near-instantaneous 
service. This will particularly benefit 
the parties when EOIR electronically 
serves orders and decisions on parties 
participating in electronic filing, as the 
appeal clock begins to run when the 
order is sent. This will allow the parties 
to begin preparing for any potential 
appeals immediately without having to 
wait for the order or decision to arrive 
in the mail as is currently the practice. 

These potential benefits are reflected 
in the private bar’s long-standing 
requests for electronic filing with EOIR. 
See, e.g., EOIR, EOIR/AILA Liaison 
Meeting, Sept. 26, 2002, available at 
https://www.justice.gov/eoir/eoir-aila-
sep26-2002 (last updated Feb. 13, 2015) 
(discussing ‘‘e-filing initiative’’). In 
addition, since the July 2018 launch of 
the electronic filing pilot program, more 
than 15,000 attorneys have signed up for 

ECAS, indicating a strong interest in 
electronic filing. Moreover, at the pilot 
sites, approximately half of all active 
attorneys and accredited representatives 
in those sites have signed up for the 
pilot despite having no obligation to 
participate.

2. Costs and Savings Related to Rules 
Regarding Law Student and Law 
Graduate Filings 

This rulemaking also proposes 
changes to law student and law graduate 
filing and accompaniment rules. First, 
EOIR believes that there will be 
minimal, if any, costs associated with 
requiring the supervisor to 
electronically file documents with 
EOIR, rather than the law student or law 
graduate filing on paper. And, if there 
are any associated costs, they will be 
outweighed by the substantial benefits 
of electronic filing, including immediate 
access to the eROP and the ability to file 
at any time of day from any location 
with internet access without the cost or 
reliance on mail carriers. 

As to the proposed accompaniment 
change, EOIR does not maintain data on 
how many law students appear in 
immigration court or how many of those 
appear without a supervisor present, 
though it understands that in most 
cases, a supervisor does accompany the 
law student. Moreover, regardless of 
EOIR’s rules, in many cases a supervisor 
is required to accompany the law 
student or graduate in order to comply 
with applicable state bar rules. See, e.g., 
Cal. R. Ct. 9.42(d)(3) (allowing certified 

California law students to appear ‘‘on 
behalf of the client in any public trial, 
hearing, arbitration, or proceeding, or 
before any arbitrator, court, public 
agency, referee, magistrate, 
commissioner, or hearing officer, to the 
extent approved by such arbitrator, 
court, public agency, referee, magistrate, 
commissioner, or hearing officer,’’ 
provided that, among other 
requirements, the certified law student 
‘‘[p]erforms the activity under the direct 
and immediate supervision and in the 
personal presence of the supervising 
attorney’’).

EOIR recognizes that in rare cases in 
which a law school clinic or similar 
program does not currently send a 
supervising attorney to every hearing at 
which a law student or law graduate 
appears, there may be some increased 
cost. EOIR expects those increased costs 
to be minimal, however, due to the 
rarity of cases in which law students 
and law graduates appear unsupervised, 
the availability of telephonic 
appearances, and the final rule’s 
modification to allow law students and 
law graduates to appear from locations 
separate from their supervisors with 
adjudicator permission.22 Further, EOIR 
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court). Although EOIR cannot predict how long 
such standing orders will remain in effect, it 
reiterates that nothing in this proposed rule 
precludes a law school clinic from filing a motion 
for a telephonic appearance in order to reduce the 
need for in-person appearances. 

23 Although most law school clinics and similar 
programs only take cases at immigration courts that 
are located in nearby geographic proximity, both to 
minimize operational and logistical difficulties and 
to avoid the complications of complying with 
practice rules for different state jurisdictions, EOIR 
also recognizes that there may be unique situations 
in which a law school clinic takes a case that 
requires atypical travel arrangements. In that 
situation, coupled with the similarly unique 
situation of an unsupervised law student appearing 
alone on behalf of a respondent, EOIR 
acknowledges there may be an increase in cost 
associated with this rule because it would require 
the supervisor to accompany the student to those 
courts, but the benefit of the rule outweighs any 
cost associated with this highly unlikely situation. 
In addition, the final rule has been modified to 
allow law students and law graduates to appear 
from locations separate from their supervisor with 
the adjudicator’s permission, which would 
diminish the potential for the scenario described. 
See 8 CFR 1292.1(a)(2)(iv). 

believes that the benefits of ensuring 
that every case has a single licensed 
representative responsible for service of 
process and ultimate representation in 
the case outweighs the potential costs 
associated with the increased 
accompaniment requirements.23

E. Executive Order 13132 (Federalism) 

This rule will not have substantial 
direct effects on the States, on the 
relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with section 6 of Executive 
Order 13132, it is determined that this 
rule does not have sufficient federalism 
implications to warrant the preparation 
of a federalism summary impact 
statement.

F. Executive Order 12988 (Civil Justice 
Reform)

This rule meets the applicable 
standards set forth in sections 3(a) and 
3(b)(2) of Executive Order 12988. 

G. Paperwork Reduction Act 

This rulemaking does not propose 
new or revisions to existing 
‘‘collection[s] of information’’ as that 
term is defined in the Paperwork 
Reduction Act of 1995, Public Law 104– 
13, 44 U.S.C. chapter 35, and its 
implementing regulations, 5 CFR part 
1320.

List of Subjects 

8 CFR Part 1001 

Administrative practice and 
procedure, Immigration. 

8 CFR Part 1003 

Administrative practice and 
procedure, Aliens, Immigration, Legal 
services, Organization and functions 
(Government agencies). 

8 CFR Part 1103 

Administrative practice and 
procedure, Authority delegations 
(Government agencies), Reporting and 
recordkeeping requirements. 

8 CFR Part 1208 

Administrative practice and 
procedure, Aliens, Immigration, 
Reporting and recordkeeping 
requirements.

8 CFR Part 1214 

Administrative practice and 
procedure, Aliens. 

8 CFR Part 1240 

Administrative practice and 
procedure, Aliens. 

8 CFR Part 1245 

Aliens, Immigration, Reporting and 
recordkeeping requirements. 

8 CFR Part 1246 

Administrative practice and 
procedure, Aliens, Immigration. 

8 CFR Part 1292 

Administrative practice and 
procedure, Immigration, Lawyers, 
Reporting and recordkeeping 
requirements.

Accordingly, for the reasons set forth 
in the preamble, the Department 
amends 8 CFR parts 1001, 1003, 1103, 
1208, 1214, 1240, 1245, 1246, and 1292 
as follows: 

PART 1001—DEFINITIONS 

■ 1. The authority citation for part 1001 
continues to read as follows: 

Authority: 5 U.S.C. 301; 8 U.S.C. 1101, 
1103; Pub. L. 107–296, 116 Stat. 2135; Title 
VII of Pub. L. 110–229. 
■ 2. Amend § 1001.1 by revising 
paragraph (s) and adding paragraphs 
(cc), (dd), and (ee) to read as follows: 

§ 1001.1 Definitions. 

* * * * * 
(s) The terms government counsel or

DHS counsel, in the context of 
proceedings in which DHS has 
appeared, mean any officer assigned to 
represent DHS in any proceeding before 
an immigration judge or the Board of 
Immigration Appeals. 
* * * * * 

(cc) The term case eligible for 
electronic filing means any case that 
DHS seeks to bring before an 

immigration court after EOIR has 
formally established an electronic filing 
system for that court, or any case before 
an immigration court or the Board of 
Immigration Appeals that has an 
electronic record of proceeding. Any 
reference to a record of proceeding in 
this chapter shall include an electronic 
record of proceeding. 

(dd) The term filing means the actual 
receipt of a document by the 
appropriate immigration court or the 
Board of Immigration Appeals. An 
electronic filing that is accepted by the 
Board or an immigration court will be 
deemed filed on the date it was 
submitted. A paper filing that is 
accepted by the Board or an 
immigration court will be deemed filed 
on the date it was received by the Board 
or the immigration court. A filing that 
is rejected by the Board or the 
immigration court as an improper filing 
will not be deemed filed on the date it 
was submitted or received. 

(ee) The term service means
physically presenting, mailing, or 
electronically providing a document to 
the appropriate party or parties; except 
that an Order to Show Cause or Notice 
of Deportation Hearing shall be served 
in person to the alien, or by certified 
mail to the alien or the alien’s attorney, 
and a Notice to Appear shall be served 
to the alien in person, or if personal 
service is not practicable, shall be 
served by regular mail to the alien or the 
alien’s attorney of record. 

PART 1003—EXECUTIVE OFFICE FOR 
IMMIGRATION REVIEW 

■ 3. The authority citation for part 1003 
continues to read as follows: 

Authority: 5 U.S.C. 301; 6 U.S.C. 521; 8 
U.S.C. 1101, 1103, 1154, 1155, 1158, 1182, 
1226, 1229, 1229a, 1229b, 1229c, 1231, 
1254a, 1255, 1324d, 1330, 1361, 1362; 28 
U.S.C. 509, 510, 1746; sec. 2 Reorg. Plan No. 
2 of 1950; 3 CFR, 1949–1953 Comp., p. 1002; 
section 203 of Pub. L. 105–100, 111 Stat. 
2196–200; sections 1506 and 1510 of Pub. L. 
106–386, 114 Stat. 1527–29, 1531–32; section 
1505 of Pub. L. 106–554, 114 Stat. 2763A– 
326 to –328. 
■ 4. Amend § 1003.1 by revising 
paragraph (f) to read as follows: 

§ 1003.1 Organization, jurisdiction, and 
powers of the Board of Immigration 
Appeals.
* * * * * 

(f) Service of Board decisions. The
decision of the Board shall be in 
writing. The Board shall transmit a copy 
to DHS and serve a copy upon the alien 
or the alien’s representative, as provided 
in part 1292 of this chapter. 
* * * * * 
■ 5. Amend § 1003.2 by: 
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■ a. Revising paragraph (g) introductory 
text, (g)(1), and (g)(2)(i) through (iii); 
and
■ b. Adding paragraphs (g)(4) through 
(9).

The revisions and additions read as 
follows:

§ 1003.2 Reopening or reconsideration 
before the Board of Immigration Appeals. 

* * * * * 
(g) Filing procedures. This paragraph 

applies to the filing of documents 
related to reopening and reconsideration 
before the Board. 

(1) English language and entry of 
appearance. A motion and any 
submission made in conjunction with a 
motion must be in English or 
accompanied by a certified English 
translation. If the moving party, other 
than DHS, is represented, Form EOIR– 
27, Notice of Entry of Appearance as 
Attorney or Representative Before the 
Board, must be filed with the motion. 

(2) * * * 
(i) A motion to reopen or motion to 

reconsider a decision of the Board 
pertaining to proceedings before an 
immigration judge shall be filed directly 
with the Board. Such motion must be 
accompanied by a payment in a manner 
authorized by EOIR or fee waiver 
request in satisfaction of the fee 
requirements of § 1003.8. The record of 
proceeding pertaining to such a motion 
shall be forwarded to the Board upon 
the request or order of the Board. 

(ii) A motion to reopen or a motion to 
reconsider a decision of the Board 
pertaining to a matter initially 
adjudicated by an officer of DHS shall 
be filed with the officer of DHS having 
administrative control over the record of 
proceeding.

(iii) If the motion is made by DHS in 
proceedings in which DHS has 
administrative control over the record of 
proceedings, the record of proceedings 
in the case and the motion shall be filed 
directly with the Board. If such motion 
is filed directly with an office of DHS, 
the entire record of proceeding shall be 
forwarded to the Board by the DHS 
officer promptly upon receipt of the 
briefs of the parties, or upon expiration 
of the time allowed for the submission 
of such briefs. 
* * * * * 

(4) Filing parties. DHS and all 
attorneys and accredited representatives 
of record for respondents, applicants, or 
petitioners are required to electronically 
file all documents with the Board 
through EOIR’s electronic filing 
application in all cases eligible for 
electronic filing. Although not required, 
unrepresented respondents, applicants, 
or petitioners; reputable individuals and 

accredited officials who are the 
representatives of record; other 
authorized individuals; and 
practitioners filing an EOIR–60, may 
electronically file documents with the 
Board through EOIR’s electronic filing 
application in cases eligible for 
electronic filing. An unrepresented 
respondent, applicant, or petitioner; 
reputable individual; accredited official; 
other authorized individual; or 
practitioner filing an EOIR–60, who 
elects to use EOIR’s electronic filing 
application shall be required to register 
with EOIR as a condition of using that 
application. If a party not required to 
file electronically opts to use EOIR’s 
electronic filing application for a case, 
the individual must electronically file 
all documents with the Board for that 
case unless the Board, only upon a 
motion filed by the individual with 
good cause shown, grants leave to opt 
out of using the electronic filing 
application. Such an indvidual who has 
been granted leave to opt out of using 
EOIR’s electronic filing application for a 
case may not subsequently opt in again 
to use that application for the same case. 

(5) Filing requirements. Parties must 
make the originals of all filed 
documents available upon request to the 
Board or the opposing party for review. 
If EOIR’s electronic filing application is 
unavailable due to an unplanned system 
outage on the last day for filing in a 
specific case, then the filing deadline 
will be extended to the first day that the 
electronic filing application becomes 
accessible that is not a Saturday, 
Sunday, or legal holiday. For planned 
system outages, parties must 
electronically file documents during 
system availability within the 
applicable filing deadline or paper file 
documents within the applicable filing 
deadline. EOIR will issue public 
communications for planned system 
outages ahead of the scheduled outage. 
Any planned system outage announced 
five or fewer business days prior to the 
start of the outage will be treated as an 
unplanned outage. The Board retains 
discretion to accept paper filings in all 
cases.

(6) Classified information. 
Notwithstanding any other provision of 
this chapter, classified information is 
never allowed to be electronically filed. 

(7) Sealed medical documents. 
Notwithstanding any other provision of 
this chapter, parties are not permitted to 
file electronically any sealed medical 
documents.

(8) Signatures. All documents filed 
with the Board that require a signature 
must have an original, handwritten ink 
signature, an encrypted digital 
signature, or an electronic signature. 

Electronic filings submitted through 
EOIR’s electronic filing application that 
require the user’s signature may have a 
conformed signature. This paragraph 
(g)(8) is subject to the requirements of 
the application or document being 
submitted.

(9) Service. The service of filings with 
the Board depends on whether the 
documents are filed through EOIR’s 
electronic filing application or in paper. 

(i) Service of electronic filings. If all 
parties are using EOIR’s electronic filing 
application in a specific case, the parties 
do not need to serve a document that is 
filed through EOIR’s electronic filing 
application on the opposing party. 
EOIR’s electronic filing application will 
effectuate service by providing a 
notification of all electronically filed 
documents on all parties by email. Upon 
successful upload by one of the parties, 
EOIR will email a notification to the 
email addresses provided in paragraph 
(g)(9)(ii) of this section. If one or more 
parties are not filing through EOIR’s 
electronic filing application in a specific 
case, the parties must follow the service 
procedures in paragraph (g)(9)(iii) of 
this section. 

(ii) Valid email address. Use of EOIR’s 
electronic filing application requires a 
valid email address for electronic 
service. The Board will use the email 
address provided through eRegistry for 
electronic service on participating 
parties. Users must immediately update 
their eRegistry account if their email 
address changes. Representatives must 
additionally file a new Form EOIR–27 
with the Board if their email address 
changes. EOIR will consider service 
completed when the electronic 
notification is delivered to the last email 
address on file provided by the user. 

(iii) Service of paper filings. If
electronic filing is not being used in a 
particular case, the party filing with the 
Board must serve a copy of the filing on 
the opposing party and include a 
certificate of service showing service on 
the opposing party with their filing. If 
the moving party is not DHS, service of 
the motion shall be made upon the ICE 
Office of the Principal Legal Advisor for 
the field location in which the case was 
completed before the immigration judge. 
* * * * * 
■ 6. Amend § 1003.3 by revising 
paragraphs (a)(2) and (3) and (c)(2) and 
adding paragraph (g) to read as follows: 

§ 1003.3 Notice of appeal. 

(a) * * * 
(2) Appeal from decision of a DHS 

officer. A party affected by a decision of 
a DHS officer that may be appealed to 
the Board under this chapter shall be 

27 Bender’s Immigration Bulletin 43 January 1, 2022



APPENDIX B (continued)

70721Federal Register / Vol. 86, No. 236 / Monday, December 13, 2021 / Rules and Regulations 

given notice of the opportunity to file an 
appeal. An appeal from a decision of a 
DHS officer shall be taken by filing a 
Notice of Appeal to the Board of 
Immigration Appeals from a Decision of 
a DHS Officer (Form EOIR–29) directly 
with the DHS office having 
administrative control over the record of 
proceeding within 30 days of the service 
of the decision being appealed. An 
appeal is not properly filed until it is 
received at the appropriate DHS office, 
together with all required documents, 
and the fee provisions of § 1003.8 are 
satisfied.

(3) General requirements for all 
appeals. The appeal must be 
accompanied by a payment in a manner 
authorized by EOIR or fee waiver 
request in satisfaction of the fee 
requirements of § 1003.8. If the 
respondent or applicant is represented, 
a Notice of Entry of Appearance as 
Attorney or Representative Before the 
Board (Form EOIR–27) must be filed 
with the Notice of Appeal. The appeal 
and all attachments must be in English 
or accompanied by a certified English 
translation.
* * * * * 

(c) * * * 
(2) Appeal from decision of a DHS 

officer. Briefs in support of or in 
opposition to an appeal from a decision 
of a DHS officer shall be filed directly 
with the DHS office having 
administrative control over the file. The 
alien and DHS shall be provided 21 
days in which to file a brief, unless a 
shorter period is specified by the DHS 
officer from whose decision the appeal 
is taken, and reply briefs shall be 
permitted only by leave of the Board. 
Upon written request of the alien, the 
DHS officer from whose decision the 
appeal is taken or the Board may extend 
the period for filing a brief for good 
cause shown. The Board may authorize 
the filing of briefs directly with the 
Board. In its discretion, the Board may 
consider a brief that has been filed out 
of time. All briefs and other documents 
filed in conjunction with an appeal, 
unless filed by an alien directly with a 
DHS office, shall include proof of 
service on the opposing party. 
* * * * * 

(g) Filing. This paragraph applies to 
the filing of documents related to 
appeals before the Board. 

(1) Filing parties. DHS and all 
attorneys and accredited representatives 
of record for respondents, applicants, or 
petitioners are required to electronically 
file all documents with the Board 
through EOIR’s electronic filing 
application in all cases eligible for 
electronic filing. Although not required, 

unrepresented respondents, applicants, 
or petitioners; reputable individuals and 
accredited officials, who are the 
representatives of record; other 
authorized individuals; and 
practitioners filing an EOIR–60, may 
electronically file documents with the 
Board through EOIR’s electronic filing 
application in cases eligible for 
electronic filing. An unrepresented 
respondent, applicant, or petitioner; 
reputable individual; accredited official; 
other authorized individual; or 
practitioner filing an EOIR–60, who 
elects to use EOIR’s electronic filing 
application shall be required to register 
with EOIR as a condition of using that 
application. If a party not required to 
file electronically opts to use EOIR’s 
electronic filing application for a case, 
the individual must electronically file 
all documents with the Board for that 
case unless the Board, only upon a 
motion filed by the individual with 
good cause shown, grants leave to opt 
out of using the electronic filing 
application. Such an individual who 
has been granted leave to opt out of 
using EOIR’s electronic filing 
application for a case may not 
subsequently opt in to use that 
application for the same case. 

(2) Filing requirements. Parties must 
make the originals of all filed 
documents available upon request to the 
Board or to the opposing party for 
review. If EOIR’s electronic filing 
application is unavailable due to an 
unplanned system outage on the last 
day for filing in a specific case, then the 
filing deadline will be extended to the 
first day that the electronic filing 
application becomes accessible that is 
not a Saturday, Sunday, or legal 
holiday. For planned system outages, 
parties must electronically file 
documents during system availability 
within the applicable filing deadline or 
paper file documents within the 
applicable filing deadline. EOIR will 
issue public communications for 
planned system outages ahead of the 
scheduled outage. Any planned system 
outage announced five or fewer business 
days prior to the start of the outage will 
be treated as an unplanned outage. The 
Board retains discretion to accept paper 
filings in all cases. 

(3) Classified information. 
Notwithstanding any other provision of 
this chapter, classified information is 
never allowed to be electronically filed. 

(4) Sealed medical documents. 
Notwithstanding any other provision of 
this chapter, parties are not permitted to 
file electronically any sealed medical 
documents.

(5) Signatures. All documents filed 
with the Board that require a signature 

must have an original, handwritten ink 
signature, an encrypted digital 
signature, or an electronic signature. 
Electronic filings submitted through 
EOIR’s electronic filing application that 
require the user’s signature may have a 
conformed signature. This paragraph is 
subject to the requirements of the 
application or document being 
submitted.

(6) Service. The service of filings with 
the Board depends on whether the 
documents are filed through EOIR’s 
electronic filing application or in paper. 

(i) Service of electronic filings. If all 
parties are using EOIR’s electronic filing 
application in a specific case, the parties 
do not need to serve a document that is 
filed through EOIR’s electronic filing 
application on the opposing party. 
EOIR’s electronic filing application will 
effectuate service by providing a 
notification of all electronically filed 
documents on all parties by email. Upon 
successful upload by one of the parties, 
EOIR will email a notification to the 
email addresses provided in paragraph 
(g)(6)(ii) of this section. If one or more 
parties are not filing through EOIR’s 
electronic filing application in a specific 
case, the parties must follow the service 
procedures in paragraph (g)(6)(iii) of 
this section. 

(ii) Valid email address. Use of EOIR’s 
electronic filing application requires a 
valid email address for electronic 
service. The Board will use the email 
address provided through eRegistry for 
electronic service on participating 
parties. Users must immediately update 
their eRegistry account if their email 
address changes. Representatives must 
additionally file a new Form EOIR–27 
with the Board if their email address 
changes. EOIR will consider service 
completed when the electronic 
notification is delivered to the last email 
address on file provided by the user. 

(iii) Service of paper filings. If
electronic filing is not being used in a 
particular case, the party filing with the 
Board must serve a copy of the filing on 
the opposing party and include a 
certificate of service showing service on 
the opposing party with their filing. 
■ 7. Amend § 1003.8 by revising the last 
sentence of paragraph (a)(3) to read as 
follows:

§ 1003.8 Fees before the Board. 

(a) * * * 
(3) * * * If the fee waiver request 

does not establish the inability to pay 
the required fee, the appeal or motion 
will not be deemed properly filed, 
provided the Board grants 15 days to re- 
file the rejected document with the 
filing fee or new fee waiver request and 
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tolls any applicable filing deadline 
during the 15-day cure period. 
* * * * * 

§ 1003.13 [Amended] 

■ 8. Amend § 1003.13 by removing the 
definitions of ‘‘Filing’’ and ‘‘Service’’. 
■ 9. Amend § 1003.17 by revising 
paragraph (a) to read as follows: 

§ 1003.17 Appearances. 
(a) In any proceeding before an 

immigration judge in which the alien is 
represented, the attorney or 
representative shall file a Notice of 
Entry of Appearance on Form EOIR–28 
with the immigration court, and shall 
serve a copy of the Notice of Entry of 
Appearance on DHS as required by 
§ 1003.32. The entry of appearance of an 
attorney or representative in a custody 
or bond proceeding shall be separate 
and apart from an entry of appearance 
in any other proceeding before the 
immigration court. An attorney or 
representative may file a Form EOIR–28 
indicating whether the entry of 
appearance is for custody or bond 
proceedings only, any other proceedings 
only, or for all proceedings. Such Notice 
of Entry of Appearance must be filed 
and served even if a separate Notice of 
Entry of Appearance(s) has previously 
been filed with DHS for appearance(s) 
before DHS. 
* * * * * 
■ 10. Amend § 1003.23 by revising 
paragraph (b)(1)(ii) to read as follows: 

§ 1003.23 Reopening or reconsideration 
before the immigration court. 

* * * * * 
(b) * * * 
(1) * * * 
(ii) Filing. Motions to reopen or 

reconsider a decision of an immigration 
judge must be filed with the 
immigration court having administrative 
control over the Record of Proceeding. 
If necessary under § 1003.32, a motion 
to reopen or a motion to reconsider shall 
include a certificate showing service on 
the opposing party of the motion and all 
attachments. If the moving party is not 
DHS, service of the motion shall be 
made upon the ICE Office of the 
Principal Legal Advisor for the field 
location in which the case was 
completed. If the moving party, other 
than DHS, is represented, a Form EOIR– 
28, Notice of Appearance as Attorney or 
Representative Before an Immigration 
Judge must be filed with the motion. For 
any motion requiring a fee, that motion 
must be accompanied by a fee receipt, 
an alternate proof of payment consistent 
with § 1103.7(a)(3), or a fee waiver 
request pursuant to § 1103.7(c). If filed 

in paper, the motion must be filed in 
duplicate with the immigration court. 
* * * * * 
■ 11. Amend § 1003.24 by revising the 
last sentence of paragraph (d) to read as 
follows:

§ 1003.24 Fees pertaining to matters within 
the jurisdiction of an immigration judge. 
* * * * * 

(d) * * * If the request for a fee 
waiver is denied, the application or 
motion will not be deemed properly 
filed, provided the immigration judge 
grants 15 days to re-file the rejected 
document with the filing fee or new fee 
waiver request and tolls any applicable 
filing deadline during the 15-day cure 
period.
■ 12. Revise § 1003.31 to read as 
follows:

§ 1003.31 Filing documents and 
applications.

This section applies to the filing of all 
documents, including motions and 
applications, before the immigration 
courts.

(a) Filing parties. DHS and all 
attorneys and accredited representatives 
of record for persons appearing before 
the immigration courts are required to 
electronically file all documents, 
including charging documents, with the 
immigration courts through EOIR’s 
electronic filing application in all cases 
eligible for electronic filing. Although 
not required, unrepresented 
respondents or applicants; reputable 
individuals and accredited officials who 
are representatives of record; other 
authorized individuals; and 
practitioners filing an EOIR–61, may 
electronically file documents with the 
immigration courts through EOIR’s 
electronic filing application in cases 
eligible for electronic filing. An 
unrepresented respondent or applicant; 
reputable individual; accredited official; 
other authorized individual; or 
practitioner filing an EOIR–61, who 
elects to use EOIR’s electronic filing 
application shall be required to register 
with EOIR as a condition of using that 
application. If a party not required to 
file electronically opts to use EOIR’s 
electronic filing application for a case, 
the individual must electronically file 
all documents with the immigration 
courts for that case unless an 
immigration judge, only upon a motion 
filed by the individual with good cause 
shown, grants leave to opt out of using 
the electronic filing application. Such 
an individual who has been granted 
leave to opt out of using EOIR’s 
electronic filing application for a case 
may not subsequently opt in to use that 
application for the same case. 

(b) Filing requirements. If EOIR’s 
electronic filing application is 
unavailable due to an unplanned system 
outage on the last day for filing in a 
specific case, then the filing deadline 
will be extended to the first day that the 
electronic filing application becomes 
accessible that is not a Saturday, 
Sunday, or legal holiday. For planned 
system outages, parties must 
electronically file documents during 
system availability within the 
applicable filing deadline or paper file 
documents within the applicable filing 
deadline. EOIR will issue public 
communications for planned system 
outages ahead of the scheduled outage. 
Any planned system outage announced 
five or fewer business days prior to the 
start of the outage will be treated as an 
unplanned outage. In all other situations 
in cases eligible for electronic filing, an 
immigration judge retains the discretion 
to accept paper filings in all cases. 

(c) Originals. Parties must make the 
originals of all filed documents 
available upon request to the 
immigration court or the opposing party 
for review. 

(d) Classified information. 
Notwithstanding any other provision of 
this chapter, classified information is 
never allowed to be electronically filed. 

(e) Sealed medical documents. 
Notwithstanding any other provision of 
this chapter, parties are not permitted to 
file electronically any sealed medical 
documents.

(f) Where to file. All documents that 
are to be considered in a proceeding 
before an immigration judge must be 
filed with the immigration court having 
administrative control over the Record 
of Proceeding. 

(g) Fees. Except as provided in 
§ 1240.11(f) of this chapter, all 
documents or applications filed with 
the immigration courts requiring the 
payment of a fee must be accompanied 
by a fee receipt from DHS, alternate 
proof of payment consistent with 
§ 1103.7(a)(3) of this chapter, or a fee 
waiver request pursuant to § 1103.7(c). 
Except as provided in § 1003.8, any fee 
relating to immigration judge 
proceedings shall be paid to, and 
accepted by, any DHS office authorized 
to accept fees for other purposes 
pursuant to § 1103.7(a). 

(h) Filing deadlines. The immigration 
judge may set and extend time limits for 
the filing of applications and related 
documents and responses thereto, if 
any. If an application or document is 
not filed within the time set by the 
immigration judge, the opportunity to 
file that application or document shall 
be deemed waived. 
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(i) Filing under seal. DHS may file 
documents under seal by including a 
cover sheet identifying the contents of 
the submission as containing 
information which is being filed under 
seal. Documents filed under seal shall 
only be examined by persons with 
authorized access to the administrative 
record.

(j) Signatures. All documents filed 
with the immigration courts that require 
a signature must have an original, 
handwritten ink signature, an encrypted 
digital signature, or an electronic 
signature. Electronic filings submitted 
through EOIR’s electronic filing 
application that require the user’s 
signature may have a conformed 
signature. This paragraph is subject to 
the requirements of the application or 
document being submitted. 
■ 13. Revise § 1003.32 to read as 
follows:

§ 1003.32 Service and size of documents. 
The service of filings with the 

immigration courts depends on whether 
the documents are filed through EOIR’s 
electronic filing application or in paper. 

(a) Service of electronic filings. If all 
parties are using EOIR’s electronic filing 
application in a specific case, the parties 
do not need to serve a document that is 
filed through EOIR’s electronic filing 
application on the opposing party. If all 
parties are using EOIR’s electronic filing 
application in a specific case, EOIR’s 
electronic filing application will 
effectuate service by providing a 
notification of all electronically filed 
documents on all parties. Upon 
successful upload by one of the parties, 
EOIR will email a notification to the 
email addresses provided in paragraph 
(b) of this section. If one or more parties 
are not filing through EOIR’s electronic 
filing application in a specific case, the 
parties must follow the service 
procedures in paragraph (c) of this 
section.

(b) Valid email address. Use of EOIR’s 
electronic filing application requires a 
valid email address for electronic 
service. The immigration courts will use 
the email address provided through 
eRegistry for electronic service on 
participating parties. Users must 
immediately update their eRegistry 
account if their email address changes. 
Representatives must additionally file a 
new Form EOIR–28 with the 
immigration court if their email address 
changes. EOIR will consider service 
completed when the electronic 
notification is delivered to the last email 
address on file provided by the user. 

(c) Service of paper filings. If
electronic filing is not being used in a 
particular case, the party filing with the 

immigration court must serve a copy of 
the filing on the opposing party and 
include a certificate of service showing 
service on the opposing party with their 
filing. The immigration judge will not 
consider any documents or applications 
that do not contain a certificate of 
service unless service is made on the 
record during a hearing. 

(d) Size and format of documents. 
Unless otherwise permitted by the 
immigration judge, all written material 
presented to immigration judges 
including offers of evidence, 
correspondence, briefs, memoranda, or 
other documents must be submitted on 
81⁄2″ x 11″ size pages, whether filed 
electronically or in paper. The 
immigration judge may require that 
exhibits and other written material 
presented be indexed, paginated, and 
that a table of contents be provided. 
■ 14. Amend § 1003.37 by revising 
paragraph (a) to read as follows: 

§ 1003.37 Decisions. 
(a) A decision of the immigration 

judge may be rendered orally or in 
writing. If the decision is oral, it shall 
be stated by the immigration judge in 
the presence of the parties and a 
memorandum summarizing the oral 
decision shall be served on the parties. 
If the decision is in writing, it shall be 
served on the parties by personal 
service, mail, or electronic notification. 
* * * * * 
■ 15. Amend § 1003.38 by revising 
paragraph (b) to read as follows: 

§ 1003.38 Appeals. 

* * * * * 
(b) The Notice of Appeal from a 

Decision of an Immigration Judge (Form 
EOIR–26) shall be filed directly with the 
Board of Immigration Appeals within 30 
calendar days after the stating of an 
immigration judge’s oral decision or the 
mailing or electronic notification of an 
immigration judge’s written decision. If 
the final date for filing falls on a 
Saturday, Sunday, or legal holiday, this 
appeal time shall be extended to the 
next business day. A Notice of Appeal 
(Form EOIR–26) may not be filed by any 
party who has waived appeal. 
* * * * * 
■ 16. Amend § 1003.63 by revising the 
last sentence in paragraphs (f)(1) and (2) 
to read as follows: 

§ 1003.63 Applications. 

* * * * * 
(f) * * * 
(1) * * * A comment or 

recommendation not sent to the Director 
electronically must include proof of 
service on the applicant. 

(2) * * * All responses must be filed 
with the Director and include proof of 
service of a copy of such response on 
the commenting party. 
■ 17. Amend § 1003.64 by revising the 
last sentence in paragraph (b) 
introductory text to read as follows: 

§ 1003.64 Approval and denial of 
applications.

* * * * * 
(b) * * * The written notice shall be 

served at the address provided on the 
application unless the applicant 
subsequently provides a change of 
address pursuant to § 1003.66, or shall 
be transmitted to the applicant 
electronically.
* * * * * 
■ 18. Amend § 1003.65 by revising the 
first sentence in paragraph (d)(3) to read 
as follows: 

§ 1003.65 Removal of a provider from the 
List.

* * * * * 
(d) * * * 
(3) * * * The provider may submit a 

written answer within 30 days from the 
date the notice is served or is sent to the 
provider electronically. * * * 
* * * * * 
■ 19. Amend § 1003.106 by revising the 
second sentence in paragraph (a)(2)(ii) 
and the seventh sentence in paragraph 
(b) to read as follows: 

§ 1003.106 Right to be heard and 
disposition.

(a) * * * 
(2) * * * 
(ii) * * * When designating the time 

and place of a hearing, the adjudicating 
official shall provide for the service of 
a notice of hearing on the practitioner or 
the authorized officer of the recognized 
organization and the counsel for the 
government. * * * 
* * * * * 

(b) * * * The adjudicating official 
shall provide for service of a written 
decision or memorandum summarizing 
an oral decision on the practitioner or, 
in cases involving a recognized 
organization, on the authorized officer 
of the organization and on the counsel 
for the government. * * * 
* * * * * 

PART 1103—APPEALS, RECORDS, 
AND FEES 

■ 20. The authority citation for part 
1103 continues to read as follows: 

Authority: 8 U.S.C. 1101, 1103, 1304, 
1356; 31 U.S.C. 9701; 28 U.S.C. 509, 510. 

■ 21. Amend § 1103.7 by revising 
paragraph (a)(3) to read as follows: 
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§ 1103.7 Fees. 
(a) * * * 
(3) All other fees payable in 

connection with immigration 
proceedings. Except as provided in 8 
CFR 1003.8, the Executive Office for 
Immigration Review does not accept the 
payment of any fee relating to Executive 
Office for Immigration Review 
proceedings. Instead, such fees, when 
required, shall be paid to, and accepted 
by, an office of the Department of 
Homeland Security authorized to accept 
fees, as provided in 8 CFR 103.7(a)(1). 
The Department of Homeland Security 
shall return to the payer, at the time of 
payment, a receipt for any fee paid, and 
shall also return to the payer any 
documents, submitted with the fee, 
relating to any immigration proceeding. 
The fee receipt and the application or 
motion shall then be submitted to the 
Executive Office for Immigration 
Review. If the payer has paid any 
required fee but has not received the fee 
receipt from the Department of 
Homeland Security by the deadline set 
by the immigration judge, the payer 
must instead provide to the immigration 
court a copy of proof of the payment to 
the Department of Homeland Security 
with the filing. The payer must then 
submit a copy of the fee receipt by a 
new deadline set by the immigration 
judge. If the immigration judge does not 
set a deadline, the alien must submit the 
fee receipt no later than 45 days after 
the date of filing of the application. 
Remittances to the Department of 
Homeland Security for applications, 
motions, or forms filed in connection 
with immigration proceedings shall be 
payable subject to the provisions of 8 
CFR 103.7(a)(2). 
* * * * * 

PART 1208—PROCEDURES FOR 
ASYLUM AND WITHHOLDING OF 
REMOVAL

■ 22. The authority citation for part 
1208 continues to read as follows: 

Authority: 8 U.S.C. 1101, 1103, 1158, 1226, 
1252, 1282; Title VII of Pub. L. 110–229; Pub. 
L. 115–218. 
■ 23. Amend § 1208.4 by revising the 
fifth sentence of paragraph (a)(2)(ii) to 
read as follows: 

§ 1208.4 Filing the application. 
* * * * * 

(a) * * * 
(2) * * * 
(ii) * * * For cases before the 

immigration court, the application is 
considered to have been filed on the 
date it is received by the immigration 
court. * * * 
* * * * * 

PART 1214—REVIEW OF 
NONIMMIGRANT CLASSES 

■ 24. The authority citation for part 
1214 continues to read as follows: 

Authority: 8 U.S.C. 1101, 1102, 1103, 
1182, 1184, 1186a, 1187, 1221, 1281, 1282, 
1301–1305 and 1372; sec. 643, Pub. L. 104– 
208, 110 Stat. 3009–708; section 141 of the 
Compacts of Free Association with the 
Federated States of Micronesia and the 
Republic of the Marshall Islands, and with 
the Government of Palau, 48 U.S.C. 1901, 
note, and 1931 note, respectively; 8 CFR part 
2.

§ 1214.2 [Amended] 

■ 25. Amend § 1214.2 by: 
■ a. Removing the words ‘‘Service 
counsel’’ and adding in their place the 
words ‘‘DHS counsel’’ in paragraph (a); 
■ b. Removing the words ‘‘Service 
custody’’ and adding in their place the 
words ‘‘DHS custody’’ in paragraph (a); 
and
■ c. Removing the words ‘‘the Service’’ 
and adding in their place the word 
‘‘DHS’’, wherever they appear. 

PART 1240—PROCEEDINGS TO 
DETERMINE REMOVABILITY OF 
ALIENS IN THE UNITED STATES 

■ 26. The authority citation for part 
1240 continues to read as follows: 

Authority: 8 U.S.C. 1103, 1158, 1182, 
1186a, 1186b, 1225, 1226, 1227, 1228, 1229a, 
1229b, 1229c, 1252 note, 1361, 1362; secs. 
202 and 203, Pub. L. 105–100 (111 Stat. 2160, 
2193); sec. 902, Pub. L. 105–277 (112 Stat. 
2681).
■ 27. Amend § 1240.2 by: 
■ a. Revising the section heading; 
■ b. Removing the words ‘‘Service 
counsel’’ and adding in their place the 
words ‘‘DHS counsel’’ in paragraph (a), 
wherever they appear; 
■ c. Removing the words ‘‘Service 
attorney’’ and adding in their place the 
words ‘‘DHS counsel’’ in paragraph (b), 
wherever they appear; and 
■ d. Removing the words ‘‘the Service’’ 
and adding in their place the word 
‘‘DHS’’, wherever they appear. 

The revision reads as follows: 

§ 1240.2 DHS Counsel. 

* * * * * 

§ 1240.10 [Amended] 

■ 28. Amend § 1240.10 by: 
■ a. Removing the words ‘‘an Service 
counsel’’ and adding in their place the 
words ‘‘DHS counsel’’ in paragraph (d); 
and
■ b. Removing the words ‘‘the Service’’ 
and adding in their place the word 
‘‘DHS’’ in paragraphs (d) and (e). 

§ 1240.11 [Amended] 

■ 29. Amend § 1240.11 by: 

■ a. Removing the words ‘‘Service 
counsel’’ and adding in their place the 
words ‘‘DHS counsel’’ in paragraphs 
(c)(3)(iv) and (c)(4); and 
■ b. Removing the words ‘‘the Service’’ 
and adding in their place the word 
‘‘DHS’’ in paragraph (e), wherever they 
appears.

§ 1240.13 [Amended] 

■ 30. Amend § 1240.13 by removing the 
words ‘‘Service counsel’’ and adding in 
their place the words ‘‘DHS counsel’’ in 
paragraphs (a) through (c), wherever 
they appear. 

§ 1240.26 [Amended] 

■ 31. Amend § 1240.26 by: 
■ a. Removing the words ‘‘Service 
counsel’’ and adding in their place the 
words ‘‘DHS counsel’’ in paragraph 
(b)(2);
■ b. Removing the words ‘‘the Service’’ 
and adding in their place the word 
‘‘DHS’’ in paragraphs (a), (b)(3)(i) 
introductory text, (b)(3)(i)(B), and 
(b)(3)(ii);
■ c. Removing the words ‘‘The Service’’ 
and adding in their place the word 
‘‘DHS’’ in paragraph (b)(3)(ii), wherever 
they appear, and in paragraph (c)(2). 

§ 1240.32 [Amended] 

■ 32. Amend § 1240.32 by: 
■ a. Removing the words ‘‘Service 
counsel’’ and adding in their place the 
words ‘‘DHS counsel’’ in paragraph (c); 
■ b. Removing the words ‘‘the Service’’ 
and adding in their place the word 
‘‘DHS’’ in paragraph (c), wherever they 
appear; and 
■ c. Removing the words ‘‘The Service’’ 
and adding in their place the word 
‘‘DHS’’ in paragraph (c). 

§ 1240.33 [Amended] 

■ 33. Amend § 1240.33 by removing the 
words ‘‘Service counsel’’ and adding in 
their place the words ‘‘DHS counsel’’ in 
paragraphs (c)(4) and (d). 

§ 1240.48 [Amended] 

■ 34. Amend § 1240.48 by: 
■ a. Removing the words ‘‘the Service’’ 
and adding in their place the word 
‘‘DHS’’; and 
■ b. Removing the words ‘‘Service 
counsel’’ and adding in their place the 
words ‘‘DHS counsel’’. 

§ 1240.49 [Amended] 

■ 35. Amend § 1240.49 by: 
■ a. Removing the words ‘‘Service 
counsel’’ and adding in their place the 
words ‘‘DHS counsel’’ in paragraphs 
(c)(4)(iv) and (c)(5); and 
■ b. Removing the words ‘‘the Service’’ 
and adding in their place the word 
‘‘DHS’’ in paragraph (e); and 
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§ 1240.51 [Amended] 

■ 36. Amend § 1240.51 by removing the 
words ‘‘Service counsel’’ and adding in 
their place the words ‘‘DHS counsel’’ in 
paragraphs (a) and (b). 

■ 37. Amend § 1240.53 by revising 
paragraph (a) to read as follows: 

§ 1240.53 Appeals. 

(a) Appeal to the Board. Pursuant to 
8 CFR part 1003, an appeal shall lie 
from a decision of an immigration judge 
to the Board, except that no appeal shall 
lie from an order of deportation entered 
in absentia. The procedures regarding 
the filing of a Form EOIR–26, Notice of 
Appeal, fees, and briefs are set forth in 
§§ 1003.3, 1003.31, and 1003.38 of this 
chapter. An appeal shall be filed within 
30 calendar days after the mailing or 
electronic notification of a written 
decision, the stating of an oral decision, 
or the service of a summary decision. 
The filing date is defined as the date of 
receipt of the Notice of Appeal by the 
Board. The reasons for the appeal shall 
be stated in the Form EOIR–26, Notice 
of Appeal, in accordance with the 
provisions of § 1003.3(b) of this chapter. 
Failure to do so may constitute a ground 
for dismissal of the appeal by the Board 
pursuant to § 1003.1(d)(2) of this 
chapter.
* * * * * 

PART 1245—ADJUSTMENT OF 
STATUS TO THAT OF PERSON 
ADMITTED FOR PERMANENT 
RESIDENCE

■ 38. The authority citation for part 
1245 continues to read as follows: 

Authority: 8 U.S.C. 1101, 1103, 1182, 
1255; section 202, Pub. L. 105–100, 111 Stat. 
2160, 2193; section 902, Pub. L. 105–277, 112 
Stat. 2681; Title VII of Pub. L. 110–229. 

§ 1245.21 [Amended] 

■ 39. Amend § 1245.21 by: 
■ a. Removing the words ‘‘The Service’’ 
and adding in their place the word 
‘‘DHS’’ in paragraphs (a) introductory 
text, (b)(1) introductory text, (d)(2), and 
(m)(2) and (4), wherever they appear; 
■ b. Removing the words ‘‘the Service’’ 
and adding in their place the word 
‘‘DHS’’ in paragraphs (b)(1)(i), (c), (d) 
introductory text, (d)(2) and (4), (h) 
through (l), and (m)(2) through (4), 
wherever they appear; 
■ c. Removing the words ‘‘Service 
counsel’’ and adding in their place the 
words ‘‘DHS counsel’’ in paragraph (c); 
■ d. Removing the words ‘‘the 
Service’s’’ and adding in their place the 
word ‘‘DHS’s’’ in paragraphs (j) and 
(m)(2); and 

■ e. Removing the words ‘‘Service files’’ 
and adding in their place the words 
‘‘DHS files’’ in paragraph (g)(3). 

PART 1246—RECISSION OF 
ADJUSTMENT OF STATUS 

■ 40. The authority citation for part 
1246 continues to read as follows: 

Authority: 8 U.S.C. 1103, 1254, 1255, 1256, 
1259; 8 CFR part 2. 

§ 1246.5 [Amended] 

■ 41. Amend § 1246.5 by removing the 
words ‘‘Service counsel’’ and adding in 
their place the words ‘‘DHS counsel’’, in 
paragraph (a), wherever they appear. 

PART 1292—REPRESENTATION AND 
APPEARANCES

■ 42. The authority citation for part 
1292 continues to read as follows: 

Authority: 8 U.S.C. 1103, 1362. 

■ 43. Amend § 1292.1 by revising 
paragraphs (a)(2)(ii) through (iv) and 
adding paragraph (a)(2)(v) to read as 
follows:

§ 1292.1 Representation of others. 

(a) * * * 
(2) * * * 
(ii) In the case of a law student, he or 

she has filed a statement that he or she 
is participating, under the direct 
supervision of an EOIR-registered 
licensed attorney or accredited 
representative, in a legal aid program or 
clinic conducted by a law school or 
non-profit organization, and that he or 
she is without direct or indirect 
remuneration from the alien he or she 
represents;

(iii) In the case of a law graduate, he 
or she has filed a statement that he or 
she is appearing under the supervision 
of an EOIR-registered licensed attorney 
or accredited representative and that he 
or she is appearing without direct or 
indirect remuneration from the alien he 
or she represents; 

(iv) When the law student or law 
graduate appears before the immigration 
court or the Board of Immigration 
Appeals, the law student or law 
graduate is supervised by an attorney or 
accredited representative who must 
appear simultaneously at the same 
hearing. The accompanying attorney or 
accredited representative must be 
authorized to practice before EOIR and 
be prepared to proceed with the case at 
all times; and 

(v) All filings by law students and law 
graduates are made through an EOIR- 
registered attorney or accredited 
representative.
* * * * * 

Dated: December 4, 2021. 
Lisa O. Monaco, 
Deputy Attorney General. 
[FR Doc. 2021–26853 Filed 12–10–21; 8:45 am] 

BILLING CODE 4410–30–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. FAA–2021–1066; Project 
Identifier AD–2021–01189–R; Amendment 
39–21859; AD 2021–26–01] 

RIN 2120–AA64 

Airworthiness Directives; Bell Textron 
Canada Limited Helicopters 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule; request for 
comments.

SUMMARY: The FAA is adopting a new 
airworthiness directive (AD) for certain 
Bell Textron Canada Limited Model 505 
helicopters. This AD was prompted by 
a report of chafing of the right forward 
tail rotor (T/R) control cable. This AD 
requires inspecting the right forward 
T/R cable and, depending on the results, 
removing the cable assembly from 
service. This AD also requires 
measuring the clearance between the 
right forward T/R control cable and the 
roller bracket cut out and, depending on 
the results, adjusting the height of the 
roller bracket assembly position. The 
FAA is issuing this AD to address the 
unsafe condition on these products. 
DATES: This AD is effective December 
28, 2021. 

The Director of the Federal Register 
approved the incorporation by reference 
of a certain publication listed in this AD 
as of December 28, 2021. 

The FAA must receive comments on 
this AD by January 27, 2022. 
ADDRESSES: You may send comments, 
using the procedures found in 14 CFR 
11.43 and 11.45, by any of the following 
methods:

• Federal eRulemaking Portal: Go to 
https://www.regulations.gov. Follow the 
instructions for submitting comments. 

• Fax: (202) 493–2251. 
• Mail: U.S. Department of 

Transportation, Docket Operations, M– 
30, West Building Ground Floor, Room 
W12–140, 1200 New Jersey Avenue SE, 
Washington, DC 20590. 

• Hand Delivery: Deliver to Mail 
address above between 9 a.m. and 5 
p.m., Monday through Friday, except 
Federal holidays. 

For Bell service information identified 
in this final rule, contact Bell Textron 
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3 See the first sentence of appendix 1 to subpart 
P of part 404 of 20 CFR. 

1 Strengthening Wage Protections for the 
Temporary and Permanent Employment of Certain 
Aliens in the United States, 85 FR 63872 (Oct. 8, 
2020).

impracticable, unnecessary, or contrary 
to the public interest. 

We determined that good cause exists 
for dispensing with the notice and 
public comment procedures. 5 U.S.C. 
553(b)(B). This final rule only extends 
the date on which the four body system 
listings will no longer be effective. It 
makes no substantive changes to our 
rules. Our current regulations 3 provide
that we may extend, revise, or 
promulgate the body system listings 
again. Therefore, we determined that 
opportunity for prior comment is 
unnecessary, and we are issuing this 
regulation as a final rule. 

In addition, for the reasons cited 
above, we find good cause for 
dispensing with the 30-day delay in the 
effective date of this final rule. 5 U.S.C. 
553(d)(3). We are not making any 
substantive changes to the listings in 
these body systems. Without an 
extension of the expiration date for 
these listings, we will not have the 
criteria we need to assess medical 
impairments in these four body systems 
at step three of the sequential evaluation 
processes. We therefore find it is in the 
public interest to make this final rule 
effective on the publication date. 

Executive Order 12866, as 
Supplemented by Executive Order 
13563

We consulted with the Office of 
Management and Budget (OMB) and 
determined that this final rule does not 
meet the requirements for a significant 
regulatory action under Executive Order 
12866, as supplemented by Executive 
Order 13563. Therefore, OMB did not 
review it. We also determined that this 
final rule meets the plain language 
requirement of Executive Order 12866. 

Regulatory Flexibility Act 

We certify that this final rule does not 
have a significant economic impact on 
a substantial number of small entities 
because it affects only individuals. 
Therefore, a regulatory flexibility 
analysis is not required under the 
Regulatory Flexibility Act, as amended. 

Paperwork Reduction Act 

These rules do not create any new or 
affect any existing collections and, 
therefore, do not require OMB approval 
under the Paperwork Reduction Act. 
(Catalog of Federal Domestic Assistance 
Program Nos. 96.001, Social Security— 
Disability Insurance; 96.002, Social 
Security—Retirement Insurance; 96.004, 
Social Security—Survivors Insurance; 
96.006, Supplemental Security Income) 

List of Subjects in 20 CFR Part 404 

Administrative practice and 
procedure, Blind, Disability benefits, 
Old-age, Survivors and Disability 
Insurance, Reporting and recordkeeping 
requirements, Social Security. 

The Acting Commissioner of the 
Social Security Administration, Kilolo 
Kijakazi, having reviewed and approved 
this document, is delegating the 
authority to electronically sign this 
document to Faye I. Lipsky, who is the 
primary Federal Register Liaison for 
SSA, for purposes of publication in the 
Federal Register.

Faye I. Lipsky, 
Federal Register Liaison, Office of Legislation 
and Congressional Affairs, Social Security 
Administration.

For the reasons set out in the 
preamble, we are amending appendix 1 
to subpart P of part 404 of chapter III of 
title 20 of the Code of Federal 
Regulations as set forth below. 

PART 404—FEDERAL OLD-AGE, 
SURVIVORS AND DISABILITY 
INSURANCE (1950– ) 

Subpart P—[Amended] 

■ 1. The authority citation for subpart P 
of part 404 continues to read as follows: 

Authority: Secs. 202, 205(a)–(b) and (d)– 
(h), 216(i), 221(a) and (h)–(j), 222(c), 223, 
225, and 702(a)(5) of the Social Security Act 
(42 U.S.C. 402, 405(a)–(b) and (d)–(h), 416(i), 
421(a) and (h)–(j), 422(c), 423, 425, and 
902(a)(5)); sec. 211(b), Pub. L. 104–193, 110 
Stat. 2105, 2189; sec. 202, Pub. L. 108–203, 
118 Stat. 509 (42 U.S.C. 902 note). 

■ 2. Amend appendix 1 to subpart P of 
part 404 in the introductory text by 
revising items 5, 6, 9, and 15 to read as 
follows:

Appendix 1 to Subpart P of Part 404— 
Listing of Impairments 

* * * * * 
5. Cardiovascular System (4.00 and 

104.00): February 6, 2026. 
6. Digestive System (5.00 and 105.00): 

February 6, 2026. 

* * * * * 
9. Skin Disorders (8.00 and 108.00): 

February 6, 2026. 

* * * * * 
15. Immune System Disorders (14.00 and 

114.00): February 6, 2026. 

* * * * * 
[FR Doc. 2021–26884 Filed 12–10–21; 8:45 am] 

BILLING CODE 4191–02–P 

DEPARTMENT OF LABOR 

Employment and Training 
Administration

20 CFR Parts 655 and 656 

[Docket No. ETA–2020–0006] 

RIN 1205–AC00 

Strengthening Wage Protections for 
the Temporary and Permanent 
Employment of Certain Immigrants and 
Non-Immigrants in the United States, 
Implementation of Vacatur 

AGENCY: Employment and Training 
Administration, Department of Labor. 
ACTION: Final rule. 

SUMMARY: This Final Rule effectuates a 
Federal district court order vacating a 
January 14, 2021 Final Rule. 
DATES: This rule is effective December 
13, 2021. As of December 13, 2021, the 
Final Rule published on January 14, 
2021, at 86 FR 3608, delayed on March 
12, 2021, at 86 FR 13995, and further 
delayed May 13, 2021, at 86 FR 26164, 
is withdrawn. The Final Rule published 
on May 13, 2021, at 86 FR 26164, is also 
withdrawn.
FOR FURTHER INFORMATION CONTACT:
Brian Pasternak, Administrator, Office 
of Foreign Labor Certification, 
Employment and Training 
Administration, Department of Labor, 
200 Constitution Avenue NW, Room N– 
5311, Washington, DC 20210, telephone: 
(202) 693–8200 (this is not a toll-free 
number). Individuals with hearing or 
speech impairments may access the 
telephone numbers above via TTY/TDD 
by calling the toll-free Federal 
Information Relay Service at 1 (877) 
889–5627.
SUPPLEMENTARY INFORMATION:

I. Background and Basis for Removal of 
Regulations

On October 8, 2020, the Department 
of Labor (Department) published an 
Interim Final Rule 1 (IFR or October 
2020 IFR), amending Employment and 
Training Administration (ETA) 
regulations governing the prevailing 
wages for employment opportunities 
that U.S. employers seek to fill with 
foreign workers on a permanent or 
temporary basis through certain 
employment-based immigrant visas or 
through H–1B, H–1B1, or E–3 
nonimmigrant visas. The Department 
published the October 2020 IFR with an 
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2 Strengthening Wage Protections for the 
Temporary and Permanent Employment of Certain 
Aliens in the United States, 86 FR 3608, 3612 (Jan. 
14, 2021) (discussing cases). 

3 86 FR 3608. 
4 86 FR 13995 (Mar. 12, 2021); 86 FR 26164 (May 

13, 2021). 
5 See Order Granting Defendants’ Motion for 

Voluntary Remand with Vacatur, Chamber of 
Commerce, et al. v. Dep’t of Homeland Sec., et al., 
No. 20–cv–07331 (N.D. Cal. June 23, 2021), ECF No. 
139.

6 Announcements, OFLC Announces Updates to 
Implementation of the Final Rule Affecting Wages 
for H–1B and PERM Workers; District Court’s Order 
Vacating Final Rule (June 29, 2021), available at 
https://www.dol.gov/agencies/eta/foreign-labor/
news.

immediate effective date, bypassing pre- 
promulgation notice and comment, but 
requesting public input during a post- 
promulgation 30-day public comment 
period. Four groups of plaintiffs 
separately challenged the Department’s 
IFR and, on December 1, 3, and 14, 
2020, respectively, the IFR was set aside 
or enjoined by three district courts on 
procedural grounds.2 Subsequently, on 
January 14, 2021, the Department 
published a Final Rule 3 in the Federal
Register (Final Rule or January 2021 
Final Rule), which adopted changes to 
the IFR. Although the Final Rule 
contained an effective date of March 15, 
2021, the Department also included two 
sets of transition periods under which 
adjustments to the new wage levels 
would not begin until July 1, 2021. The 
Department twice delayed the effective 
date of the Final Rule,4 and, on June 23, 
2021, before the Final Rule took effect, 
the U.S. District Court for the Northern 
District of California entered an order 
vacating and remanding the Final Rule.5
In light of the court’s order, the 
Department has already announced that 
the operative version of the Code of 
Federal Regulations (CFR) at 20 CFR 
656.40 and 20 CFR 655.731 continues to 
be the text in place on October 7, 2020, 
prior to the publication of the IFR.6
However, changes to the regulatory text 
resulting from the now-vacated 
rulemaking are still reflected in the CFR 
at 20 CFR parts 655 and 656. 

This rule removes from the CFR the 
regulatory text that the Department 
promulgated through the rulemaking in 
October 2020, and restores the 
regulatory text to appear as it did before 
the IFR’s effective date. 

The Department is not required to 
provide notice and comment or delay 
the effective date of this rule, because 
the changes made simply implement the 
courts’ orders, including the vacatur of 
the January 2021 Final Rule, and restore 
the regulatory text so that it correctly 
reflects the operative regulatory text in 
place prior to publication of the now- 
vacated rulemaking. Moreover, good 

cause exists here for bypassing any 
otherwise applicable requirements of 
notice and comment and a delayed 
effective date. Notice and comment and 
a delayed effective date are unnecessary 
for the implementation of the court’s 
order vacating the rule and would be 
contrary to public interest in light of the 
agency’s need to implement the final 
judgment. See 5 U.S.C. 533(b)(B), (d). 
The Department believes that delaying 
the ministerial act of restoring the 
regulatory text in the Federal Register is
contrary to the public interest because it 
could lead to confusion, particularly 
among the regulated public, as to the 
applicable prevailing wage 
methodology. The Department has 
concluded that each of those three 
reasons—that notice and comment and 
a delayed effective date are unnecessary, 
impracticable, and contrary to the 
public interest—independently provides 
good cause to bypass any otherwise 
applicable requirements of notice and 
comment and a delayed effective date. 

List of Subjects 

20 CFR Part 655 

Administrative practice and 
procedure, Australia, Chile, 
Employment, Employment and training, 
Immigration, Labor, Migrant labor, 
Wages.

20 CFR Part 656 

Administrative practice and 
procedure, Employment, Foreign 
workers, Labor, Wages. 

Department of Labor 

Accordingly, for the reasons stated in 
the preamble, the Department of Labor 
amends parts 655 and 656 of chapter V, 
title 20, Code of Federal Regulations, as 
follows:

PART 655—TEMPORARY 
EMPLOYMENT OF FOREIGN 
WORKERS IN THE UNITED STATES 

■ 1. The authority citation for part 655 
is revised to read as follows: 

Authority: Section 655.0 issued under 8 
U.S.C. 1101(a)(15)(E)(iii), 1101(a)(15)(H)(i) 
and (ii), 8 U.S.C. 1103(a)(6), 1182(m), (n), and 
(t), 1184(c), (g), and (j), 1188, and 1288(c) and 
(d); sec. 3(c)(1), Pub. L. 101–238, 103 Stat. 
2099, 2102 (8 U.S.C. 1182 note); sec. 221(a), 
Pub. L. 101–649, 104 Stat. 4978, 5027 (8 
U.S.C. 1184 note); sec. 303(a)(8), Pub. L. 102– 
232, 105 Stat. 1733, 1748 (8 U.S.C. 1101 
note); sec. 323(c), Pub. L. 103–206, 107 Stat. 
2428; sec. 412(e), Pub. L. 105–277, 112 Stat. 
2681 (8 U.S.C. 1182 note); sec. 2(d), Pub. L. 
106–95, 113 Stat. 1312, 1316 (8 U.S.C. 1182 
note); 29 U.S.C. 49k; Pub. L. 107–296, 116 
Stat. 2135, as amended; Pub. L. 109–423, 120 
Stat. 2900; 8 CFR 214.2(h)(4)(i); 8 CFR 

214.2(h)(6)(iii); and sec. 6, Pub. L. 115–218, 
132 Stat. 1547 (48 U.S.C. 1806). 

Subpart A issued under 8 CFR 214.2(h). 
Subpart B issued under 8 U.S.C. 

1101(a)(15)(H)(ii)(a), 1184(c), and 1188; and 8 
CFR 214.2(h). 

Subpart E issued under 48 U.S.C. 1806. 
Subparts F and G issued under 8 U.S.C. 

1288(c) and (d); sec. 323(c), Pub. L. 103–206, 
107 Stat. 2428; and 28 U.S.C. 2461 note, Pub. 
L. 114–74 at section 701. 

Subparts H and I issued under 8 U.S.C. 
1101(a)(15)(H)(i)(b) and (b)(1), 1182(n), and 
(t), and 1184(g) and (j); sec. 303(a)(8), Pub. L. 
102–232, 105 Stat. 1733, 1748 (8 U.S.C. 1101 
note); sec. 412(e), Pub. L. 105–277, 112 Stat. 
2681; 8 CFR 214.2(h); and 28 U.S.C. 2461 
note, Pub. L. 114–74 at section 701. 

Subparts L and M issued under 8 U.S.C. 
1101(a)(15)(H)(i)(c) and 1182(m); sec. 2(d), 
Pub. L. 106–95, 113 Stat. 1312, 1316 (8 U.S.C. 
1182 note); Pub. L. 109–423, 120 Stat. 2900; 
and 8 CFR 214.2(h). 

■ 2. Amend § 655.731 by revising 
paragraphs (a)(2)(ii) introductory text, 
(a)(2)(ii)(A) introductory text, and 
(a)(2)(ii)(A)(2) to read as follows: 

§ 655.731 What is the first LCA 
requirement, regarding wages? 

* * * * * 
(a) * * * 
(2) * * * 
(ii) If the job opportunity is in an 

occupation which is not covered by 
paragraph (a)(2)(i) of this section, the 
prevailing wage shall be the arithmetic 
mean of the wages of workers similarly 
employed, except that the prevailing 
wage shall be the median when 
provided by paragraphs (a)(2)(ii)(A), 
(b)(3)(iii)(B)(2), and (b)(3)(iii)(C)(2) of 
this section. The prevailing wage rate 
shall be based on the best information 
available. The following prevailing wage 
sources may be used: 

(A) OFLC National Processing Center 
(NPC) determination. Prior to January 1, 
2010, the SWA having jurisdiction over 
the area of intended employment shall 
continue to receive and process 
prevailing wage determination requests, 
but shall do so in accordance with these 
regulatory provisions and Department 
guidance. On or after January 1, 2010, 
the NPC shall receive and process 
prevailing wage determination requests 
in accordance with these regulations 
and with Department guidance. Upon 
receipt of a written request for a PWD 
on or after January 1, 2010, the NPC will 
determine whether the occupation is 
covered by a collective bargaining 
agreement which was negotiated at 
arm’s length, and, if not, determine the 
arithmetic mean of wages of workers 
similarly employed in the area of 
intended employment. The wage 
component of the Bureau of Labor 
Statistics Occupational Employment 
Statistics survey shall be used to 
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determine the arithmetic mean, unless 
the employer provides an acceptable 
survey. The NPC shall determine the 
wage in accordance with secs. 212(n) 
and 212(t) of the INA. If an acceptable 
employer-provided wage survey 
provides a median and does not provide 
an arithmetic mean, the median shall be 
the prevailing wage applicable to the 
employer’s job opportunity. In making a 
PWD, the Chicago NPC will follow 20 
CFR 656.40 and other administrative 
guidelines or regulations issued by ETA. 
The Chicago NPC shall specify the 
validity period of the PWD, which in no 
event shall be for less than 90 days or 
more than 1 year from the date of the 
determination.
* * * * * 

(2) If the employer is unable to wait 
for the NPC to produce the requested 
prevailing wage for the occupation in 
question, or for the CO and/or the 
BALCA to issue a decision, the 
employer may rely on other legitimate 
sources of available wage information as 
set forth in paragraphs (a)(2)(ii)(B) and 
(C) of this section. If the employer later 
discovers, upon receipt of the PWD from 
the NPC, that the information relied 
upon produced a wage below the final 
PWD and the employer was paying the 
NPC-determined wage, no wage 
violation will be found if the employer 
retroactively compensates the H–2B 
nonimmigrant(s) for the difference 
between the wage paid and the 
prevailing wage, within 30 days of the 
employer’s receipt of the PWD. 
* * * * * 

PART 656—LABOR CERTIFICATION 
PROCESS FOR PERMANENT 
EMPLOYMENT OF ALIENS IN THE 
UNITED STATES 

■ 3. The authority citation for part 656 
is revised to read as follows: 

Authority: 8 U.S.C. 1182(a)(5)(A), 
1182(p)(1); sec.122, Public Law 101–649, 109 
Stat. 4978; and Title IV, Public Law 105–277, 
112 Stat. 2681. 

■ 4. Amend § 656.40 by revising 
paragraphs (a) and (b)(2) and (3) to read 
as follows: 

§ 656.40 Determination of prevailing wage 
for labor certification purposes. 

(a) Application process. The employer 
must request a PWD from the NPC, on 
a form or in a manner prescribed by 
OFLC. Prior to January 1, 2010, the 
SWA having jurisdiction over the area 
of intended employment shall continue 
to receive and process prevailing wage 
determination requests in accordance 
with the regulatory provisions and 
Department guidance in effect prior to 
January 1, 2009. On or after January 1, 

2010, the NPC shall receive and process 
prevailing wage determination requests 
in accordance with these regulations 
and with Department guidance. The 
NPC will provide the employer with an 
appropriate prevailing wage rate. The 
NPC shall determine the wage in 
accordance with sec. 212(t) of the INA. 
Unless the employer chooses to appeal 
the center’s PWD under § 656.41(a) of 
this part, it files the Application for 
Permanent Employment Certification 
either electronically or by mail with the 
processing center of jurisdiction and 
maintains the PWD in its files. The 
determination shall be submitted to the 
CO, if requested. 

(b) * * * 
(2) If the job opportunity is not 

covered by a CBA, the prevailing wage 
for labor certification purposes shall be 
the arithmetic mean, except as provided 
in paragraph (b)(3) of this section, of the 
wages of workers similarly employed in 
the area of intended employment. The 
wage component of the DOL 
Occupational Employment Statistics 
Survey shall be used to determine the 
arithmetic mean, unless the employer 
provides an acceptable survey under 
paragraph (g) of this section. 

(3) If the employer provides a survey 
acceptable under paragraph (g) of this 
section that provides a median and does 
not provide an arithmetic mean, the 
prevailing wage applicable to the 
employer’s job opportunity shall be the 
median of the wages of workers 
similarly employed in the area of 
intended employment. 
* * * * * 

Angela Hanks, 
Acting Assistant Secretary for Employment 
and Training, Labor. 
[FR Doc. 2021–26660 Filed 12–10–21; 8:45 am] 

BILLING CODE 4510–FP–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Part 882 

[Docket No. FDA–2021–N–0575] 

Medical Devices; Neurological 
Devices; Classification of the 
Temporary Coil Embolization Assist 
Device

AGENCY: Food and Drug Administration, 
HHS.
ACTION: Final amendment; final order. 

SUMMARY: The Food and Drug 
Administration (FDA or we) is 
classifying the temporary coil 

embolization assist device into class II 
(special controls). The special controls 
that apply to the device type are 
identified in this order and will be part 
of the codified language for the 
temporary coil embolization assist 
device’s classification. We are taking 
this action because we have determined 
that classifying the device into class II 
(special controls) will provide a 
reasonable assurance of safety and 
effectiveness of the device. We believe 
this action will also enhance patients’ 
access to beneficial innovative devices. 
DATES: This order is effective December 
13, 2021. The classification was 
applicable on April 24, 2019. 
FOR FURTHER INFORMATION CONTACT:
Xiaolin Zheng, Center for Devices and 
Radiological Health, Food and Drug 
Administration, 10903 New Hampshire 
Ave., Bldg. 66, Rm. 4224, Silver Spring, 
MD 20993–0002, 301–796–2823, 
Xiaolin.Zheng@fda.hhs.gov.
SUPPLEMENTARY INFORMATION:

I. Background 

Upon request, FDA has classified the 
temporary coil embolization assist 
device as class II (special controls), 
which we have determined will provide 
a reasonable assurance of safety and 
effectiveness. In addition, we believe 
this action will enhance patients’ access 
to beneficial innovation, by placing the 
device into a lower device class than the 
automatic class III assignment. 

The automatic assignment of class III 
occurs by operation of law and without 
any action by FDA, regardless of the 
level of risk posed by the new device. 
Any device that was not in commercial 
distribution before May 28, 1976, is 
automatically classified as, and remains 
within, class III and requires premarket 
approval unless and until FDA takes an 
action to classify or reclassify the device 
(see 21 U.S.C. 360c(f)(1)). We refer to 
these devices as ‘‘postamendments 
devices’’ because they were not in 
commercial distribution prior to the 
date of enactment of the Medical Device 
Amendments of 1976, which amended 
the Federal Food, Drug, and Cosmetic 
Act (FD&C Act). 

FDA may take a variety of actions in 
appropriate circumstances to classify or 
reclassify a device into class I or II. We 
may issue an order finding a new device 
to be substantially equivalent under 
section 513(i) of the FD&C Act to a 
predicate device that does not require 
premarket approval (see 21 U.S.C. 
360c(i)). We determine whether a new 
device is substantially equivalent to a 
predicate by means of the procedures 
for premarket notification under section 
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1 HHS, Determination of Public Health 
Emergency, 85 FR 7316 (Feb. 7, 2020). 

2 Proclamation 9994 of March 13, 2020, Declaring 
a National Emergency Concerning the Coronavirus 
Disease (COVID–19) Outbreak, 85 FR 15337 (Mar. 
18, 2020). 

information in part 807, subpart E, 
regarding premarket notification 
submissions, have been approved under 
OMB control number 0910–0120. 

List of Subjects in 21 CFR Part 876 

Medical devices. 
Therefore, under the Federal Food, 

Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, 21 CFR part 876 is 
amended as follows: 

PART 876—GASTROENTEROLOGY- 
UROLOGY DEVICES 

■ 1. The authority citation for part 876 
continues to read as follows: 

Authority: 21 U.S.C. 351, 360, 360c, 360e, 
360j, 360l, 371. 

■ 2. Add § 876.2100 to subpart C to read 
as follows: 

§ 876.2100 Pressure ulcer management 
tool.

(a) Identification. A pressure ulcer 
management tool is a prescription 
device intended for patients at risk of 
developing pressure ulcers. The device 
provides output that supports a user’s 
decision to increase intervention. The 
device is an adjunct tool for pressure 
ulcer management that is not intended 
for detection or diagnostic purposes. 

(b) Classification. Class I (general 
controls). The device is exempt from the 
premarket notification procedures in 
subpart E of part 807 of this chapter, 
subject to the limitations in § 876.9. 

Dated: December 8, 2021. 
Lauren K. Roth, 
Associate Commissioner for Policy. 
[FR Doc. 2021–26924 Filed 12–10–21; 8:45 am] 

BILLING CODE 4164–01–P 

DEPARTMENT OF STATE 

22 CFR Part 42 

[Public Notice: 11460] 

RIN 1400–AF20 

Waiver of Personal Appearance and In- 
Person Oath Requirement for Certain 
Immigrant Visa Applicants Due to 
COVID–19

AGENCY: Department of State. 
ACTION: Final rule and temporary final 
rule.

SUMMARY: This temporary final rule 
(TFR) provides flexibility for consular 
officers to waive the personal 
appearance of certain repeat immigrant 
visa applicants who were approved for 
an immigrant visa in the same 

classification and on the same basis as 
the current application on or after 
August 4, 2019. It also gives consular 
officers discretion to allow this subset of 
immigrant visa applicants to affirm the 
accuracy of the contents of their 
application without appearing in person 
before a consular officer. This TFR is 
effective immediately and expires after 
24 months. The final rule portion of this 
document reinstates parts of the 
regulations with certain updates after 
the expiration of the TFR. 
DATES: Amendments in instructions 2 
and 3 in this temporary final rule are 
effective from December 13, 2021, 
through December 13, 2023. The 
amendment in instruction 4 is effective 
December 13, 2023. 
FOR FURTHER INFORMATION CONTACT:
Andrea Lage, Acting Senior Regulatory 
Coordinator, Visa Services Directorate, 
Bureau of Consular Affairs, Department 
of State; telephone (202) 485–7586, 
VisaRegs@state.gov.
SUPPLEMENTARY INFORMATION:

I. What changes to 22 CFR 42.62 and 
42.67 does this TFR make? 

The Department is temporarily 
authorizing consular officers, for 24 
months, to waive, on a discretionary 
basis, the requirements in 22 CFR 42.62 
and 42.67 that an immigrant visa 
applicant appear in person before and 
be interviewed by a consular officer for 
certain repeat immigrant visa 
applicants. This TFR applies to 
immigrant visa applicants who were 
issued a U.S. immigrant visa on or after 
August 4, 2019, who meet the following 
additional criteria: Individuals who 
would be eligible for a discretionary 
waiver of personal appearance and 
interview pursuant to this TFR must be 
seeking an immigrant visa in the same 
classification (or another classification 
as the result of automatic conversion 
due to the death or naturalization of the 
petitioner of the previously issued 
immigrant visa) and pursuant to the 
same approved petition as their 
previously approved application, and 
they must continue to qualify for the 
immigrant visa sought. 

Under this TFR, the personal 
appearance and interview of certain 
applicants for an immigrant visa may be 
waived in the discretion of the consular 
officer, provided that the applicant is 
willing to affirm under penalty of 
perjury to the information provided on 
the Online Immigrant Visa and Alien 
Registration Application, Form DS–260 
(or Form DS–230, Application for 
Immigrant Visa and Alien Registration if 
the consular officer authorizes the use of 
that form). The consular officer may 

communicate with the applicant by 
telephone or email, may request that the 
applicant provide additional 
information that the consular officer 
deems necessary, and may request the 
applicant to appear in person. If the 
applicant identifies the need to change 
responses to Form DS–260, the consular 
officer or other authorized consular staff 
can reopen the DS–260 for the applicant 
to make changes to that form and re-sign 
it under penalty of perjury. 

This TFR will automatically expire 24 
months after it takes effect. As the TFR 
is designed to help address the problem 
of applicants who are unable to travel 
due to the COVID–19 pandemic and 
who must meet specific time-limited 
criteria, this TFR will no longer be 
necessary as the pandemic becomes less 
acute and ordinary travel resumes. The 
Department believes that 24 months is 
sufficient to process the cases described. 

Pursuant to section 222(a) of the 
Immigration and Nationality Act (INA), 
8 U.S.C. 1202(a), every immigrant visa 
applicant must make an application in 
the form, manner, and place prescribed 
by regulation. Except as may otherwise 
be prescribed by regulations, every 
immigrant visa application must ‘‘be 
signed by the applicant in the presence 
of the consular officer and verified by 
the oath of the applicant administered 
by the consular officer.’’ INA 222(e), 8 
U.S.C. 1202(e). Regulations further 
require immigrant visa applicants to be 
interviewed by a consular officer. 22 
CFR 42.62(b). This TFR provides an 
exception to these personal appearance 
and interview requirements pursuant to 
INA 222(a) and (e), 8 U.S.C. 1202(a) and 
(e).

II. Why is the Department promulgating 
this TFR? 

A. The COVID–19 Pandemic 
On January 31, 2020, the Secretary of 

Health and Human Services declared a 
public health emergency under section 
319 of the Public Health Service Act (42 
U.S.C. 247d) in response to COVID–19.1
On March 13, 2020, then-President 
Trump declared a National Emergency 
concerning the COVID–19 outbreak to 
control the spread of the virus that 
causes COVID–19 in the United States.2
That proclamation declared that the 
emergency began in the United States 
on March 1, 2020. In addition to the 
National Emergency, a variety of 
Presidential Proclamations have 
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3 Proclamation 9984 of January 31, 2020, 
Suspension of Entry as Immigrants and 
Nonimmigrants of Persons Who Pose a Risk of 
Transmitting 2019 Novel Coronavirus and Other 
Appropriate Measures To Address This Risk, 85 FR 
6709 (Feb. 5, 2020). 

4 Proclamation 9992 of February 29, 2020, 
Suspension of Entry as Immigrants and 
Nonimmigrants of Certain Additional Persons Who 
Pose a Risk of Transmitting 2019 Novel 
Coronavirus, 85 FR 12855 (Mar. 4, 2020). 

5 Proclamation 9993 of March 14, 2020, 
Suspension of Entry as Immigrants and 
Nonimmigrants of Certain Additional Persons Who 
Pose a Risk of Transmitting 2019 Novel 
Coronavirus, 85 FR 15045 (Mar. 16, 2020). 

6 Proclamation 9996 of March 11, 2020, 
Suspension of Entry as Immigrants and 
Nonimmigrants of Certain Additional Persons Who 
Pose a Risk of Transmitting 2019 Novel 
Coronavirus, 85 FR 15341 (Mar. 18, 2020). 

7 Proclamation 10014 of April 22, 2020, 
Suspension of Entry of Immigrants Who Present a 
Risk to the United States Labor Market During the 
Economic Recovery Following the 2019 Novel 
Coronavirus Outbreak, 85 FR 23441 (Apr. 27, 2020). 

8 Proclamation 10149 of February 24, 2021, A 
Proclamation on Revoking Proclamation 10014, 86
FR 11847 (Mar. 1, 2021). 

9 Proclamation 10041 of May 24, 2020, 
Suspension of Entry as Immigrants and 
Nonimmigrants of Certain Additional Persons Who 
Pose a Risk of Transmitting 2019 Novel 
Coronavirus, 85 FR 31933 (May 28, 2020). 

10 Proclamation 10143 of January 25, 2021, 
Suspension of Entry as Immigrants and 
Nonimmigrants of Certain Additional Persons Who 

Pose a Risk of Transmitting Coronavirus Disease 
2019, 86 FR 7467 (Jan. 28, 2021). 

11 Proclamation 10199 of April 30, 2021, 
Suspension of Entry as Nonimmigrants of Certain 
Additional Persons Who Pose a Risk of 
Transmitting Coronavirus Disease 2019, 86 FR 
24297 (May 6, 2021). 

12 CDC, How COVID–19 Spreads (May 13, 2021), 
https://www.cdc.gov/coronavirus/2019-ncov/
prevent-getting-sick/how-covid-spreads.html.

13 Id.
14 Id.
15 CDC, Coronavirus Disease 2019 (COVID–19) 

(Feb. 22, 2021), https://www.cdc.gov/coronavirus/
2019-ncov/symptoms-testing/symptoms.html.

16 CDC, Interim Clinical Guidance for 
Management of Patients with Confirmed 
Coronavirus Disease (COVID–19) (Feb. 16, 2021), 
https://www.cdc.gov/coronavirus/2019-ncov/hcp/
clinical-guidance-management-patients.html.

17 CDC, People with Certain Medical Conditions 
(Aug. 20, 2021), https://www.cdc.gov/coronavirus/
2019-ncov/need-extra-precautions/people-with-
medical-conditions.html?CDC_AA_
refVal=https%3A%2F%2Fwww.cdc.gov%2F
coronavirus%2F2019-ncov%2Fneed-extra-
precautions%2Fgroups-at-higher-risk.html.

18 Johns Hopkins, COVID–19 Map, (Oct. 5, 2021), 
https://coronavirus.jhu.edu/map.html;

CDC, Coronavirus Disease 2019 (COVID–19): 
Cases in U.S. (Oct. 5, 2021), https://www.cdc.gov/
coronavirus/2019-ncov/cases-updates/cases-in-
us.html.

19 Department of State, Suspension of Routine 
Visa Services (Mar. 20, 2020), https://
travel.state.gov/content/travel/en/News/visas-news/
suspension-of-routine-visa-services.html.

20 Department of State, Phased Resumption of 
Visa Services, (Apr. 6, 2021), https://
travel.state.gov/content/travel/en/News/visas-news/
visa-services-operating-status-update.html.

21 Id.
22 Id.

suspended entry of certain noncitizens 
into the United States since the public 
health emergency began. On January 31, 
2020, then-President Trump issued 
Presidential Proclamation 9984, which, 
subject to limitations, suspended and 
limited the entry of certain noncitizens 
who had been physically present in the 
People’s Republic of China (excluding 
the Special Administrative Regions of 
Hong Kong and Macau) for the 14-day 
period prior to their entry into the 
United States.3 Similar suspensions of 
entry were issued under Presidential 
Proclamation 9992, dated February 29, 
2020 (the Islamic Republic of Iran); 4

Presidential Proclamation 9993, dated 
March 11, 2020 (the Schengen Area); 5

Presidential Proclamation 9996, dated 
March 14, 2020 (the United Kingdom 
(excluding overseas territories outside of 
Europe) and the Republic of Ireland); 6

Presidential Proclamation 10014, dated 
April 22, 2020 (immigrants who present 
a risk to the U.S. labor market) 7

(subsequently revoked by Presidential 
Proclamation 10149, dated February 24, 
2021); 8 Presidential Proclamation 
10041, dated May 24, 2020 (the 
Federative Republic of Brazil); 9

Presidential Proclamation 10143, dated 
January 25, 2021 (the Schengen Area, 
the United Kingdom (excluding 
overseas territories outside of Europe), 
the Republic of Ireland, the Federative 
Republic of Brazil, and the Republic of 
South Africa); 10 and Presidential 

Proclamation 10199, dated April 30, 
2021 (the Republic of India).11

COVID–19 is a communicable disease 
caused by a coronavirus, SARS–CoV–2. 
It appears to spread easily and 
sustainably within communities.12 The
SARS–CoV–2 virus is thought to 
transfer primarily by person-to-person 
contact through respiratory droplets 
produced when an infected person 
coughs or sneezes; it may also transfer 
through contact with surfaces or objects 
contaminated with these droplets or by 
airborne transmission through exposure 
to virus in small droplets and particles 
that can linger in the air for minutes to 
hours.13 People who are infected but do 
not show symptoms can also spread the 
virus to others.14 The ease of 
transmission presents a risk of a surge 
in hospitalizations for COVID–19, 
which would reduce available hospital 
capacity.

Symptoms include fever and chills, 
cough, shortness of breath, fatigue, 
muscle and body aches, headache, loss 
of taste or smell, sore throat, congestion 
or runny nose, nausea, or diarrhea, 
which typically appear two to 14 days 
after exposure.15 Manifestations of 
severe disease have included 
pneumonia, hypoxemic respiratory 
failure/ARDS, sepsis and septic shock, 
cardiomyopathy and arrhythmia, acute 
kidney injury, and complications from 
prolonged hospitalization, including 
secondary bacterial and fungal 
infections, thromboembolism, 
gastrointestinal bleeding, and critical 
illness polyneuropathy/myopathy.16

Older adults and people who have 
severe chronic medical conditions are 
also at higher risk for more serious 
COVID–19 illness.17

As of November 16, 2021, there were 
approximately 254,174,536 identified 

cases of COVID–19 globally, resulting in 
approximately 5,112,325 deaths; and 
approximately 46,993,724 identified 
cases in the United States, and 
approximately 760,266 18 deaths, with 
new cases being reported daily. 

On March 20, 2020, in response to 
significant worldwide challenges related 
to the COVID–19 pandemic, the 
Department temporarily suspended 
routine visa services at all U.S. 
Embassies and Consulates.19 The
Department authorized posts to begin a 
phased resumption of visa services, on 
a post-by-post basis, beginning on July 
15, 2020, consistent with the 
Department’s guidance for safely 
returning the Department’s workforce to 
its facilities.20 The Department noted 
that local conditions such as medical 
infrastructure, COVID–19 cases, 
emergency response capabilities, and 
restrictions on leaving home may affect 
when Department facilities can begin to 
provide routine services.21 The
Department’s embassies and consulates 
are implementing safeguards to keep 
staff and customers safe, including 
implementing physical distancing in 
waiting rooms, scheduling fewer 
interviews at a time, frequent 
disinfection of high touch areas, and 
following local health and safety 
regulations.22

B. Allocation of Limited Consular 
Resources

Individuals who have been issued an 
immigrant visa may need to seek a 
subsequent immigrant visa for a variety 
of reasons. Immigrant visas have a 
maximum validity of six months. That 
means recipients of immigrant visas 
typically have up to a maximum of six 
months to travel to the United States 
and apply for admission with a DHS 
immigration officer after visa issuance. 
If admitted, the individual becomes a 
lawful permanent resident. Individuals 
who were issued an immigrant visa may 
have been unable or unwilling to seek 
admission during the period of validity; 
they may know that they will be unable 
to use the visa during the period of 
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23 22 CFR part 42 governs immigrant visas. 22 
CFR 42.71 governs immigrant visa fees. 22 CFR 
42.72 sets the maximum immigrant visa validity 
period at six months, and 22 CFR 42.74 addresses 
certain new, replacement, and duplicate visas. 
Individuals seeking another visa pursuant to 22 
CFR 42.74 are not required to submit a new 
application and are not impacted by this TFR. 

validity; or their visa may have been lost 
or mutilated. Depending on the 
circumstances, a repeat immigrant visa 
applicant may be required to submit a 
new Form DS–260/DS–230, in which 
case the applicant must submit any 
required supporting documents and 
must pay a new fee.23 This TFR makes 
no changes to form or fee requirements. 

As set forth in 22 CFR 42.62 and 
42.67, immigrant visa applicants 
ordinarily must appear in person before 
a consular officer to execute their 
application and subscribe to the 
contents of their application under oath, 
and they must be interviewed by a 
consular officer. 

The requirement for immigrant visa 
applicants to be interviewed by a 
consular officer and to execute and 
affirm the information presented on the 
Form DS–260/DS–230 application 
before a consular officer provides 
benefits to the Department and 
applicants alike. Consular officers have 
an opportunity to assess the credibility 
of immigrant visa applicants when they 
appear in person, while visa applicants 
are provided an opportunity, if 
necessary, to correct, any information 
on their application, which the 
applicants sign under penalty of 
perjury. Applicants could face civil and 
criminal consequences for material 
misrepresentations. However, there is 
reduced benefit from requiring the 
recipient of a previously approved 
immigrant visa to return to the consular 
post to execute their application in 
person, take an in-person oath, and be 
interviewed for an identical or 
substantially similar application, and 
those actions would significantly strain 
consular resources. Accordingly, in light 
of current resource considerations due 
to the COVID–19 pandemic, the 
Department is temporarily permitting 
consular officers to waive a second 
personal appearance and interview at 
the consular officer’s discretion. 

Local conditions such as medical 
infrastructure, COVID–19 cases, 
emergency response capabilities, and 
restrictions on leaving home may affect 
when and the extent to which 
Department facilities can provide 
routine services, including scheduling 
appointments and the ability of 
applicants to obtain documentation and 
medical screening appointments. The 
Department’s embassies and consulates 

are implementing safeguards to keep 
staff and customers safe, including 
implementing physical distancing in 
waiting rooms, scheduling fewer 
interviews at a time, frequently 
disinfecting high touch areas, and 
following local health and safety 
regulations. The Department is facing a 
high demand for visa services, and the 
policy announced in this TFR will help 
allocate scarce resources to areas where 
personal appearances by and interviews 
of visa applicants are relatively more 
beneficial.

The Department conducted a database 
query to determine how many 
individuals may benefit from this rule 
and determined that nearly 49,000 
individuals were issued immigrant visas 
between August 4, 2019 (180 days 
before the first Presidential 
Proclamation suspending entry into the 
United States of certain immigrants in 
relation to the COVID–19 pandemic) 
and September 30, 2021, and have not 
yet sought admission. Of the individuals 
issued immigrant visas between August 
4, 2019, and May 31, 2021, over 11,000 
did not seek admission before their 
immigrant visas expired. Additionally, 
according to the Department’s database 
query, at least 244 individuals were 
refused admission into the United States 
at a port of entry between August 4, 
2019, and September 30, 2021, though 
it is not certain how many of those 
refusals of admission were due to 
suspensions of entry relating to the 
COVID–19 pandemic. Some individuals 
in this population may be eligible to 
benefit from this rule. 

This TFR applies to a narrow category 
of immigrant visa applicants. To qualify 
for the discretionary in-person waiver, 
an applicant must: 

(1) Have been issued a U.S. immigrant 
visa on or after August 4, 2019; 

(2) Seek an immigrant visa in the 
same classification and pursuant to the 
same approved petition as the 
previously issued immigrant visa, or an 
immigrant visa pursuant to the same 
approved petition as the previously 
issued visa but in a different 
classification because it was 
automatically converted due to the 
death or naturalization of the petitioner 
of the previously issued immigrant visa; 

(3) Qualify for an immigrant visa in 
the same classification, or another 
classification as the result of automatic 
conversion due to the death or 
naturalization of the petitioner of the 
previously issued immigrant visa, and 
pursuant to the same approved petition 
as the previously issued immigrant visa; 
and

(4) Have no changed circumstances 
that could affect the applicant’s 
eligibility for the visa. 

This TFR furthers the Department’s 
commitment to the health and safety of 
consular officers and customers by 
reducing personal appearances, as 
appropriate, which could potentially 
expose consular officers, locally 
employed staff, applicants, and 
customers to COVID–19. This will also 
save time and travel expenses for 
applicants who wish to apply for 
another immigrant visa after having 
been unable or unwilling to use their 
original visa. This TFR is effective until 
24 months following its publication in 
the Federal Register.

III. Regulatory Findings 

A. Administrative Procedure Act (APA) 

This TFR is being issued without 
prior notice and opportunity to 
comment and with an immediate 
effective date pursuant to 5 U.S.C. 
553(a)(1), (b)(A), (b)(B), and (d)(3), the 
Administrative Procedure Act (APA), 5 
U.S.C. 551, et seq. 

1. Foreign Affairs 

This TFR involves a foreign affairs 
function of the United States. In Raoof
v. Sullivan, the U.S. District Court for 
the District of Columbia found that the 
Department properly exercised the 
foreign affairs exception under the APA 
when it ‘‘did not engage in formal rule- 
making’’ for the J–1 nonimmigrant visa 
two-year foreign residence requirement 
because ‘‘the exchange visitor 
program—with its statutory mandate for 
international interaction through 
nonimmigrants—certainly relates to 
foreign affairs and diplomatic duties 
conferred upon the Secretary of State 
and the State Department.’’ 315 
F.Supp.3d 34, 44 (D.D.C. 2018). The 
COVID–19 pandemic has caused 
considerable disruption to routine visa 
services. This TFR will help visa-issuing 
consular posts around the world 
allocate scarce resources to areas where 
personal appearances and interviews are 
more beneficial relative to other areas, 
including for the protection of U.S. 
national security. The TFR will also 
protect embassy and consulate staff, visa 
applicants, and U.S. citizens seeking 
consular services from potential 
exposure to COVID–19 and the serious 
illness or death that may result from 
such exposure. 

In many countries, the consular 
section of the U.S. Embassy is the 
United States’ most public-facing direct 
engagement with a host country’s 
populace. An outbreak of COVID–19 
that could be sourced to a U.S. Embassy 
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consular section waiting room could 
have an impact on U.S. relations with 
the host country, particularly if there 
were mitigating measures that could 
have been taken that were not. 

Recognizing that the Department’s 
continued ability to facilitate visa 
processing for applicants from any given 
country has a significant impact on that 
country’s bilateral relationship with the 
United States, this TFR clearly and 
directly impacts foreign affairs functions 
of the United States and ‘‘implicat[es] 
matters of diplomacy directly.’’ City of 
N.Y. v. Permanent Mission of India to 
the U.N., 618 F.3d 172, 202 (2d Cir. 
2010). This TFR reflects changes to U.S. 
foreign policy, specifically in the 
context of U.S. visas. In acknowledging 
its limited consular resources and local 
conditions, the Department noted that 
medical infrastructure, COVID–19 cases, 
emergency response capabilities, and 
restrictions on leaving home may affect 
when, and the extent to which, 
Department facilities can begin to 
provide routine services. This TFR, by 
granting greater flexibility to 
accommodate the immigrant visa 
process in light of the dynamic 
conditions posed by the COVID–19 
pandemic, will allow the Department to 
better facilitate immigration of foreign 
nationals to the United States, a key 
foreign affairs function of the United 
States. This TFR, which temporarily 
provides flexibility to consular officers 
to issue immigrant visas under limited 
circumstances, directly relates to the 
Department’s authority to carry out 
diplomatic duties and inherently 
involves the Secretary of State’s foreign 
affairs functions. 

2. Statement of Department Procedure 
and Practice 

This TFR provides for a temporary 
change in the Department’s procedures 
and practice regarding the adjudication 
of certain immigrant visa applications. 
The APA provides that notice and 
comment is not required for 
‘‘interpretive rules, general statements 
of policy, or rules of agency 
organization, procedure, or practice.’’ 5 
U.S.C. 553(b)(A). Some individuals who 
have been issued immigrant visas did 
not use them for reasons related to the 
impact of the COVID–19 pandemic, 
including personal choice, a lack of 
travel options, or official travel 
restrictions. Whether such individuals 
must appear in person to apply for a 
new immigrant visa or may proceed 
with the application steps without such 
an appearance is a matter of Department 
procedure and practice. 

Courts have said that substantive 
rules ‘‘create new law, rights, or duties’’ 

or ‘‘change existing rights and 
obligations,’’ whereas procedural rules 
do not ‘‘alter the rights or interests of 
parties’’ but instead only ‘‘the manner in 
which the parties present themselves or 
their viewpoints to the agency.’’ Time
Warner Cable Inc. v. FCC, 729 F.3d 137 
(2d Cir. 2013) (emphasis added); see
also Kaspar Wire Works, Inc. v. Sec’y of 
Labor, 268 F.3d 1123, 1131–1132 (D.C. 
Cir. 2001) (finding even an agency’s 
approach of imposing per-instance 
penalties to be a procedural ‘‘agency 
housekeeping rule’’). Whether an 
applicant for an immigrant visa who 
had previously been issued a visa in the 
same classification, pursuant to the 
same approved petition (or that was 
automatically converted to another 
classification due to the death or 
naturalization of the petitioner of the 
previously-granted immigrant visa) 
must appear before a consular officer 
when re-applying does not alter a visa 
applicant’s rights or the duties of the 
Department, but merely the manner in 
which such applicants present 
themselves to the Department. 

3. Good Cause To Forgo Notice and 
Comment Rulemaking 

The APA authorizes an agency to 
issue a rule without prior notice and 
opportunity to comment when the 
agency for good cause finds that those 
procedures are ‘‘impracticable, 
unnecessary, or contrary to the public 
interest.’’ 5 U.S.C. 553(b)(B). The good 
cause exception for forgoing notice and 
comment rulemaking ‘‘excuses notice 
and comment in emergency situations, 
or where delay could result in serious 
harm.’’ Jifry v. FAA, 370 F.3d 1174, 
1179 (D.C. Cir. 2004). Although the good 
cause exception is ‘‘narrowly construed 
and only reluctantly countenanced,’’ 
Tenn. Gas Pipeline Co. v. FERC, 969
F.2d 1141, 1144 (D.C. Cir. 1992), the 
Department invokes that exception for 
this TFR, for the reasons set forth below. 

As discussed earlier in this preamble, 
as many as 49,000 individuals who were 
issued an immigrant visa on or after 
August 4, 2019, may have been unable 
or unwilling to travel to the United 
States to seek admission as a lawful 
permanent resident due to extended 
travel restrictions and health conditions 
or concerns related to the COVID–19 
pandemic. Those restrictions derived 
from a series of Presidential 
Proclamations beginning in January 
2020, the National Emergency declared 
in March 2020, and the Department’s 
suspension of routine immigrant and 
nonimmigrant visa services at all U.S. 
Embassies and Consulates in March 
2020. To partially address the concerns 
of the risks of spreading the virus that 

causes COVID–19 while simultaneously 
resuming consular operations to the 
greatest extent possible, the Department 
is acting expeditiously to put in place 
temporary flexibility to provide 
consular officers with discretion to 
waive the personal appearance and 
interview requirements for certain 
individuals who are submitting another 
application for an immigrant visa and to 
allow them to affirm the accuracy of the 
contents of the application under 
penalty of perjury rather than in person. 

Consistent with the above analysis, 
notice and comment on this rulemaking 
would be impracticable and 
unnecessary. The TFR is narrowly 
construed to allow for the personal 
appearance and interview waiver of 
certain applicants who previously 
appeared and were issued a visa and 
who now seek to obtain a new visa to 
travel to the United States. 

This TFR expires 24 months after its 
publication in the Federal Register.
This action is temporary in nature and 
includes appropriate conditions to 
ensure that it is narrowly tailored to the 
disruption in travel to the United States 
related to the COVID–19 pandemic. 
Considering the public health 
emergency caused by the spread of the 
virus associated with COVID–19, 
delaying implementation of this rule 
until the conclusion of notice-and- 
comment procedures would be 
impracticable and contrary to the public 
interest due to the need to resume 
consular operations, and due to the 
associated COVID–19 transmission risk 
to consular office staff as well as the 
public.

4. Good Cause To Proceed With an 
Immediate Effective Date 

The APA also authorizes agencies to 
make a rule effective immediately, upon 
a showing of good cause, instead of 
imposing a 30-day delay. 5 U.S.C. 
553(d)(3). There is a less restrictive 
standard for the good-cause exception to 
requirement for a 30-day delayed 
effective, than for forgoing notice and 
comment rulemaking due to good cause. 
Riverbend Farms, Inc. v. Madigan, 958
F.2d 1479, 1485 (9th Cir. 1992); Am.
Fed’n of Gov’t Emps., AFL–CIO v. Block,
655 F.2d 1153, 1156 (D.C. Cir. 1981); 
U.S. Steel Corp. v. EPA, 605 F.2d 283, 
289–90 (7th Cir. 1979). An agency 
shows good cause for eliminating the 
30-day delayed effective date when it 
demonstrates urgent conditions that the 
rule seeks to correct or unavoidable time 
limitations. U.S. Steel Corp., 605 F.2d at 
290; United States v. Gavrilovic, 511
F.2d 1099, 1104 (8th Cir. 1977). For the 
same reasons as set forth above, the 
Department also concludes that it has 
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good cause to dispense with the 30-day 
effective date requirement, given that 
this TFR is necessary to prevent serious 
risk to the health of consular officers, 
other embassy and consulate staff, 
immigrant visa applicants, and other 
customers due to COVID–19. 

B. Regulatory Flexibility Act/Executive 
Order 13272: Small Business 

The Regulatory Flexibility Act, 5 
U.S.C. 601 et seq., requires agencies to 
perform an analysis of the potential 
impact of regulations on small business 
entities when regulations are subject to 
the notice and comment procedures of 
the APA. Because this TFR is exempt 
from notice and comment rulemaking 
requirements under 5 U.S.C. 553, it is 
exempt from the regulatory flexibility 
analysis requirements set forth by the 
Regulatory Flexibility Act (5 U.S.C. 603 
and 604). Therefore, a regulatory 
flexibility analysis is not required. 
Furthermore, this TFR will not have a 
significant economic impact on a 
substantial number of small business 
entities.

C. Unfunded Mandates Act of 1995 
The Unfunded Mandates Reform Act 

of 1995, 2 U.S.C. 1501 et seq., generally
requires agencies to prepare a statement 
before proposing any rule that may 
result in an annual expenditure of $100 
million or more by State, local, or Tribal 
governments, or by the private sector. 2 
U.S.C. 1532. This TFR does not require 
the Department to prepare a statement 
because it will not result in any such 
expenditure, nor will it significantly or 
directly affect small governments, 
including State, local, or Tribal 
governments, or the private sector. This 
TFR involves visas for noncitizens, 
which are administered by federal 
agencies under federal law, and it does 
not directly or substantially affect State, 
local, or Tribal governments, or 
businesses.

D. Congressional Review Act of 1996 
This TFR is not a major rule as 

defined in 5 U.S.C. 804. This TFR will 
not result in an annual effect on the 
economy of $100 million or more; a 
major increase in costs or prices; or 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
companies to compete with foreign 
based companies in domestic and 
import markets. 

E. Executive Order 12866 
The Department has reviewed this 

TFR to ensure its consistency with the 
regulatory philosophy and principles set 

forth in Executive Order 12866. The 
policy announced in this TFR will 
further national security by allowing 
consular officers to allocate scarce 
resources to cases that had not been 
previously adjudicated and issued, 
where personal appearances and 
interviews are relatively more 
beneficial. It will help protect from the 
spread of COVID–19 embassy and 
consulate staff worldwide, visa 
applicants, and U.S. citizens or others 
seeking consular services who might 
otherwise come into proximity with 
immigrant visa applicants. It will also 
provide time and cost savings to those 
visa applicants who will not need to 
travel to a consular post to provide an 
in-person oath. It will not result in new 
costs. The Office of Management and 
Budget (OMB) has determined that this 
is a significant regulatory action under 
Executive Order 12866. As such, OMB 
has reviewed this regulation 
accordingly.

F. Executive Order 13563 

Along with Executive Order 12866, 
Executive Order 13563 directs agencies 
to assess costs and benefits of available 
regulatory alternatives and, if regulation 
is necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety, 
distributed impacts, and equity effects). 
The Department has reviewed the TFR 
under Executive Order 13563 and has 
determined that this rulemaking is 
consistent with the guidance therein. 

G. Executive Orders 12372 and 13132— 
Federalism

This TFR will not have substantial 
direct effects on the States, on the 
relationship between the National 
Government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. Nor will the TFR 
have federalism implications relevant 
under Executive Orders 12372 and 
13132.

H. Executive Order 13175— 
Consultation and Coordination With 
Indian Tribal Governments 

The Department has determined that 
this rulemaking will not have Tribal 
implications, will not impose 
substantial direct compliance costs on 
Indian Tribal governments, and will not 
pre-empt Tribal law. Accordingly, the 
requirements of Section 5 of Executive 
Order 13175 do not apply to this 
rulemaking.

I. Executive Order 12988—Civil Justice 
Reform

The Department has reviewed the 
TFR in light of sections 3(a) and 3(b)(2) 
of Executive Order 12988 to eliminate 
ambiguity, minimize litigation, establish 
clear legal standards, and reduce 
burden.

J. Paperwork Reduction Act 

This TFR does not impose any new 
reporting or recordkeeping requirements 
subject to the Paperwork Reduction Act, 
44 U.S.C. Chapter 35. 

List of Subjects in 22 CFR Part 42 

Administrative practice and 
procedure, Aliens, Passports and visas. 

For the reasons stated in the 
preamble, the Department amends 22 
CFR part 42 as follows: 

PART 42—VISAS: DOCUMENTATION 
OF IMMIGRANTS UNDER THE 
IMMIGRATION AND NATIONALITY 
ACT, AS AMENDED 

■ 1. The authority citation for part 42 
continues to read as follows: 

Authority: 8 U.S.C. 1104 and 1182; Pub. L. 
105–277, 112 Stat. 2681; Pub. L. 108–449, 
118 Stat. 3469; The Convention on Protection 
of Children and Co-operation in Respect of 
Intercountry Adoption (done at the Hague, 
May 29, 1993), S. Treaty Doc. 105–51 (1998), 
1870 U.N.T.S. 167 (Reg. No. 31922 (1993)); 
42 U.S.C. 14901–14954 (Pub. L. 106–279, 114 
Stat. 825); 8 U.S.C. 1101 (Pub. L. 111–287, 
124 Stat. 3058); 8 U.S.C. 1154 (Pub. L. 109– 
162, 119 Stat. 2960); 8 U.S.C. 1201 (Pub. L. 
114–70, 129 Stat. 561). 

■ 2. Effective December 13, 2021, 
through December 13, 2023, revise 
§ 42.62 to read as follows: 

§ 42.62 Personal appearance and interview 
of applicant. 

(a) Personal appearance of applicant 
before consular officer. Every applicant 
applying for an immigrant visa other 
than an applicant described in 
paragraph (c) of this section, including 
an applicant whose application is 
executed by another person pursuant to 
§ 42.63(a)(2), shall be required to appear 
personally before a consular officer for 
the execution of the application or, if in 
Taiwan, before a designated officer of 
the American Institute in Taiwan, 
except that the personal appearance of 
any child under the age of 14 may be 
waived at the officer’s discretion. 

(b) Interview by consular officer. (1)
Every applicant executing an immigrant 
visa application other than an applicant 
described in paragraph (c) of this 
section must be interviewed by a 
consular officer who shall determine on 
the basis of the applicant’s 
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representations and the visa application 
and other relevant documentation— 

(i) The proper immigrant 
classification, if any, of the visa 
applicant, and 

(ii) The applicant’s eligibility to 
receive a visa. 

(2) The officer has the authority to 
require that the alien answer any 
question deemed material to these 
determinations.

(c) Certain repeat applications due to 
COVID–19. The personal appearance 
and interview of any applicant for an 
immigrant visa may be waived in the 
discretion of the consular officer until 
December 13, 2023, provided that— 

(1) The applicant was issued a U.S. 
immigrant visa on or after August 4, 
2019, and is: 

(i) Seeking an immigrant visa in the 
same classification and pursuant to the 
same approved petition as the 
previously issued immigrant visa; or 

(ii) Seeking an immigrant visa 
pursuant to the same approved petition 
as the previously issued immigrant visa 
but in a classification that automatically 
converted from the classification of the 
previously issued immigrant visa due to 
the death or naturalization of the 
petitioner;

(2) The applicant qualifies for an 
immigrant visa in the same 
classification as the previously issued 
immigrant visa, or in another 
classification as a result of automatic 
conversion from the classification of the 
previously issued immigrant visa due to 
the death or naturalization of the 
petitioner, and pursuant to the same 
approved petition as the previously 
issued immigrant visa; and 

(3) The applicant has not undergone 
a change in circumstances that could 
affect the applicant’s eligibility for the 
visa.
■ 3. Effective December 13, 2021, 
through December 13, 2023, in § 42.67, 
add paragraph (a)(4) to read as follows: 

§ 42.67 Execution of application, 
registration, and fingerprinting. 

(a) * * * 
(4) Form of attestation for certain 

repeat applications due to COVID–19. 
The swearing to or signature of an 
application before a consular officer by 
an immigrant visa applicant may be 
waived in the discretion of the consular 
officer until December 13, 2023, 
provided the applicant is willing to 
affirm under penalty of perjury to the 
information provided on Form DS–260 
or Form DS–230. 
* * * * * 
■ 4. Effective December 13, 2023, revise 
§ 42.62 to read as follows: 

§ 42.62 Personal appearance and interview 
of applicant. 

(a) Personal appearance of applicant 
before consular officer. Every alien 
applying for an immigrant visa, 
including an alien whose application is 
executed by another person pursuant to 
§ 42.63(a)(2), shall be required to appear 
personally before a consular officer for 
the execution of the application or, if in 
Taiwan, before a designated officer of 
the American Institute in Taiwan, 
except that the personal appearance of 
any child under the age of 14 may be 
waived at the officer’s discretion. 

(b) Interview by consular officer. (1)
Every alien executing an immigrant visa 
application must be interviewed by a 
consular officer who shall determine on 
the basis of the applicant’s 
representations and the visa application 
and other relevant documentation— 

(i) The proper immigrant 
classification, if any, of the visa 
applicant, and 

(ii) The applicant’s eligibility to 
receive a visa. 

(2) The officer has the authority to 
require that the alien answer any 
question deemed material to these 
determinations.

Kevin E. Bryant, 
Deputy Director, Office of Directives 
Management, U.S. Department of State. 
[FR Doc. 2021–26657 Filed 12–10–21; 8:45 am] 

BILLING CODE 4710–06–P 

DEPARTMENT OF JUSTICE 

28 CFR Part 85 

[Docket No. OAG 173; AG Order No. 5236– 
2021]

Civil Monetary Penalties Inflation 
Adjustment for 2021 

AGENCY: Department of Justice. 
ACTION: Final rule. 

SUMMARY: The Department of Justice is 
adjusting for inflation the civil monetary 
penalties assessed or enforced by 
components of the Department, in 
accordance with the provisions of the 
Bipartisan Budget Act of 2015, for 
penalties assessed after December 13, 
2021 with respect to violations 
occurring after November 2, 2015. 
DATES: This rule is effective December 
13, 2021. 
FOR FURTHER INFORMATION CONTACT:
Robert Hinchman, Senior Counsel, 
Office of Legal Policy, U.S. Department 
of Justice, Room 4252, RFK Building, 
950 Pennsylvania Avenue NW, 
Washington, DC 20530, telephone (202) 
514–8059 (not a toll-free number). 

SUPPLEMENTARY INFORMATION:

I. Statutory Process for Implementing 
Annual Inflation Adjustments 

Section 701 of the Bipartisan Budget 
Act of 2015, Public Law 114–74 (Nov. 
2, 2015) (‘‘BBA’’), 28 U.S.C. 2461 note, 
substantially revised the prior 
provisions of the Federal Civil Monetary 
Penalties Inflation Adjustment Act of 
1990, Public Law 101–410 (the 
‘‘Inflation Adjustment Act’’), and 
substituted a different statutory formula 
for calculating inflation adjustments on 
an annual basis. 

In accordance with the provisions of 
the BBA, on June 30, 2016 (81 FR 
42491), the Department of Justice 
published an interim rule (‘‘June 2016 
interim rule’’) to adjust for inflation the 
civil monetary penalties assessed or 
enforced by components of the 
Department after August 1, 2016, with 
respect to violations occurring after 
November 2, 2015, the date of 
enactment of the BBA. Readers may 
refer to the Supplementary Information 
(also known as the preamble) of the 
Department’s June 2016 interim rule for 
additional background information 
regarding the statutory authority for 
adjustments of civil monetary penalty 
amounts to take account of inflation and 
the Department’s past implementation 
of inflation adjustments. The June 2016 
interim rule was finalized without 
change by the publication of a final rule 
on April 5, 2019 (84 FR 13525). 

After the initial adjustments in 2016, 
the BBA also provides for agencies to 
adjust their civil penalties on January 15 
of each year to account for inflation 
during the preceding year, rounded to 
the nearest dollar. Accordingly, on 
February 3, 2017 (82 FR 9131), and on 
January 29, 2018 (83 FR 3944), the 
Department published final rules 
pursuant to the BBA to make annual 
inflation adjustments in the civil 
monetary penalties assessed or enforced 
by components of the Department after 
those dates, with respect to violations 
occurring after November 2, 2015. 

Most recently, the Department 
published a final rule on June 19, 2020 
(85 FR 37004), to adjust the 
Department’s civil money penalties. The 
Department did not publish an inflation 
adjustment rule in 2019, but the 2020 
adjustments incorporated the civil 
penalty adjustments for both 2019 and 
2020, so that the current penalty 
amounts are the same as if two separate 
rules had been published. 

II. Inflation Adjustments Made by This 
Rule

As required, the Department is 
publishing this final rule to adjust for 
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individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Institute on 
Drug Abuse Special Emphasis Panel; 
Mechanistic Studies on the Impact of Social 
Inequality on the Substance Use Trajectory. 

Date: February 3, 2022. 
Time: 10:00 a.m. to 5:30 p.m. 
Agenda: To review and evaluate grant 

applications.
Place: National Institutes of Health, 

National Institute on Drug Abuse, 301 North 
Stonestreet Avenue, Bethesda, MD 20892 
(Virtual Meeting). 

Contact Person: Rebekah Feng, Ph.D., 
Scientific Review Officer, Scientific Review 
Branch, National Institute on Drug Abuse, 
NIH, 3WFN 09C49, MSC 6021, 301 North 
Stonestreet Avenue, Rockville, MD 20892, 
(301) 827–7245, rebekah.feng@nih.gov.
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.277, Drug Abuse Scientist 
Development Award for Clinicians, Scientist 
Development Awards, and Research Scientist 
Awards; 93.278, Drug Abuse National 
Research Service Awards for Research 
Training; 93.279, Drug Abuse and Addiction 
Research Programs, National Institutes of 
Health, HHS) 

Dated: December 7, 2021. 
Tyeshia M. Roberson-Curtis, 
Program Analyst, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 2021–26819 Filed 12–9–21; 8:45 am] 

BILLING CODE 4140–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute of Allergy and 
Infectious Diseases; Notice of Closed 
Meeting

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended, notice is hereby given of the 
following meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The contract proposals and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the contract 
proposals, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Institute of 
Allergy and Infectious Diseases Special 
Emphasis Panel; Small Business Innovation 
Research (SBIR) Phase II Program Contract 
Solicitation (PHS 2020–1) Topic 086 
Development of rapid fungal diagnostics for 
select endemic dimorphic fungi (N01). 

Date: January 6, 2022. 
Time: 10:00 a.m. to 4:00 p.m. 
Agenda: To review and evaluate contract 

proposals.
Place: National Institute of Allergy and 

Infectious Diseases, National Institutes of 
Health, 5601 Fishers Lane, Room 3F37, 
Rockville, MD 20892 (Virtual Meeting). 

Contact Person: Scott Jakes, Ph.D., 
Scientific Review Officer, Scientific Review 
Program, Division of Extramural Activities, 
National Institute of Allergy and Infectious 
Diseases, National Institutes of Health, 5601 
Fishers Lane, Room 3F37, Rockville, MD 
20852, (240) 669–5931, jakesse@mail.nih.gov.

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.855, Allergy, Immunology, 
and Transplantation Research; 93.856, 
Microbiology and Infectious Diseases 
Research, National Institutes of Health, HHS) 

Dated: December 7, 2021. 
Tyeshia M. Roberson-Curtis, 
Program Analyst, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 2021–26820 Filed 12–9–21; 8:45 am] 

BILLING CODE 4140–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute of Neurological 
Disorders and Stroke; Notice of Closed 
Meetings

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended, notice is hereby given of the 
following meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Institute of 
Neurological Disorders and Stroke Special 
Emphasis Panel; NINDS Small Vessel VCID 
Biomarkers Validation Consortium 
Coordinating Center (U24) Review Meeting. 

Date: January 6, 2022. 
Time: 11:00 a.m. to 3:30 p.m. 
Agenda: To review and evaluate grant 

applications.
Place: National Institutes of Health, 

Neuroscience Center, 6001 Executive 
Boulevard, Rockville, MD 20852 (Virtual 
Meeting).

Contact Person: Mir Ahamed Hossain, 
Ph.D., Scientific Review Officer, Scientific 
Review Branch, NINDS/NIH/DHHS, 
Neuroscience Center, 6001 Executive Blvd., 
Suite 3208, MSC 9529, Bethesda, MD 20892– 

9529, (301) 496–9223, mirahamed.hossain@
nih.gov.

Name of Committee: National Institute of 
Neurological Disorders and Stroke Special 
Emphasis Panel; NINDS Neuroscience 
Development for Advancing the Careers of a 
Diverse Research Workforce (R25). 

Date: January 11, 2022. 
Time: 1:00 p.m. to 4:00 p.m. 
Agenda: To review and evaluate grant 

applications.
Place: National Institutes of Health, 

Neuroscience Center, 6001 Executive 
Boulevard, Rockville, MD 20852 (Virtual 
Meeting).

Contact Person: DeAnna Lynn Adkins, 
Ph.D., Scientific Review Officer, Scientific 
Review Branch, NINDS/NIH/DHHS, 
Neuroscience Center, 6001 Executive Blvd., 
Suite 3208, MSC 9529, Bethesda, MD 20892– 
9529, 301–496–9223, deanna.adkins@
nih.gov.
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.853, Clinical Research 
Related to Neurological Disorders; 93.854, 
Biological Basis Research in the 
Neurosciences, National Institutes of Health, 
HHS)

Dated: December 7, 2021. 
Tyeshia M. Roberson-Curtis, 
Program Analyst, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 2021–26818 Filed 12–9–21; 8:45 am] 

BILLING CODE 4140–01–P 

DEPARTMENT OF HOMELAND 
SECURITY

[Docket No. DHS–2021–0051] 

Identifying Recommendations To 
Support the Work of the Interagency 
Task Force on the Reunification of 
Families

AGENCY: Department of Homeland 
Security.
ACTION: Request for public input. 

SUMMARY: The Department of Homeland 
Security (DHS), on behalf of the 
Interagency Task Force on the 
Reunification of Families (Task Force), 
is seeking comments from the public on 
recommendations for ways to minimize 
the separation of migrant parents and 
legal guardians and children entering 
the United States, consistent with the 
law. This input will help in the drafting 
of a report required by the Executive 
order titled ‘‘Establishment of 
Interagency Task Force on the 
Reunification of Families.’’ 
DATES: Comments must be received on 
or before January 10, 2022. 
ADDRESSES: You may submit comments, 
identified by docket number DHS– 
2021–0051, through the Federal 
eRulemaking Portal: https://
www.regulations.gov. Comments

27 Bender’s Immigration Bulletin 58 January 1, 2022



APPENDIX E (continued)

70513Federal Register / Vol. 86, No. 235 / Friday, December 10, 2021 / Notices 

1 86 FR 8273 (published Feb. 5, 2021). 2 83 FR 29435 (published Jun. 25, 2018). 

submitted in any other manner, 
including emails or letters sent to Task 
Force officials, may not be reviewed by 
the Task Force. The Task Force cannot 
accept any comments that are hand 
delivered or couriered. In addition, the 
Task Force cannot accept comments 
contained on any form of digital media 
storage devices, such as CDs/DVDs and 
USB drives. Due to COVID–19, the Task 
Force is also not accepting mailed 
comments at this time. If you cannot 
submit your comment by using https://
www.regulations.gov, please contact 
Samantha Deshommes, Chief, 
Regulatory Coordination Division, 
Office of Policy and Strategy, U.S. 
Citizenship and Immigration Services, 
Department of Homeland Security, by 
telephone at (240) 721–3000 for 
alternate instructions. 
FOR FURTHER INFORMATION CONTACT:
Carrie Anderson, Director of Policy for 
the Family Reunification Task Force, 
U.S. Department of Homeland Security, 
(240) 721–3000 (this is not a toll-free 
number). Individuals with hearing or 
speech impairments may access the 
telephone numbers above via TTY by 
calling the toll-free Federal Information 
Relay Service at 1–877–889–5627. 
SUPPLEMENTARY INFORMATION:

I. Public Participation 

Interested persons are invited to 
comment on this notice by submitting 
input using the method identified in the 
ADDRESSES section above. 

Instructions: All comments received 
may be posted without change to 
https://www.regulations.gov including
any personal information provided. 

Docket: For access to the docket to 
view comments, go to https://
www.regulations.gov/.

II. Background 

A. Executive Order 14011 

On February 2, 2021, President Biden 
signed Executive Order 14011 (E.O. 
14011), Establishment of Interagency 
Task Force on the Reunification of 
Families, condemning the human 
tragedy that occurred when application 
of our immigration laws resulted in the 
separation of children from their parents 
or legal guardians (families), including 
through the use of the Zero-Tolerance 
Policy, and committing to protect family 
unity so that children entering the 
United States are not separated from 
their families, except in the most 
extreme circumstances when necessary 
for the safety and well-being of the child 
or when required by law.1

As early as February 2017, some 
Trump administration officials began 
discussing the separation of parents 
from their children at the U.S.-Mexico 
border. In the summer of 2017, in the El 
Paso, Texas Border Patrol Sector, there 
was an increase in the number of 
prosecutions for illegal entry which 
resulted in an increase in the number of 
family separations within that sector. 
On April 6, 2018, the Department of 
Justice (DOJ) formally announced the 
Zero-Tolerance Policy, which was 
implemented through a memorandum 
issued by then-Attorney General Jeff 
Sessions to all U.S. Attorney’s Offices 
along the Southwest border. Under this 
policy, DOJ would prosecute all 
referrals of individuals for 8 U.S.C. 1325 
(unauthorized entry), to the extent 
practicable, even though it meant the 
separation of parents and children. 

On May 5, 2018, based on guidance 
from DHS, U.S. Customs and Border 
Protection (CBP) began to refer an 
increased number of individuals to DOJ 
for criminal prosecution for entering the 
United States without authorization, 
including parents who entered with 
their minor children. When parents 
were referred for criminal prosecution 
under 8 U.S.C. 1325, they were 
remanded to the custody of the U.S. 
Marshals Service for the duration of 
their criminal proceedings. Their 
accompanying children were then 
classified as unaccompanied children 
(UC) and therefore transferred to the 
care and custody of the U.S. Department 
of Health and Human Services, Office of 
Refugee Resettlement (HHS–ORR). 

On June 20, 2018, President Trump 
signed Executive Order 13841, 
Affording Congress an Opportunity to 
Address Family Separation, to maintain 
family unity during the pendency of 
immigration and criminal proceedings 
relating to 8 U.S.C. 1325 prosecutions 
for unauthorized entry, where 
appropriate and consistent with the 
law.2

The separations of parents and 
children were challenged in federal 
court, and on June 26, 2018, a federal 
district court ordered the reunification 
of a certified class of parents with their 
children. The court later expanded the 
class to include parents who entered the 
United States with their child(ren) on or 
after July 1, 2017, were separated from 
their children, and whose children were 
not in HHS–ORR custody on June 26, 
2018.

The Department, including Task 
Force agency members, is involved in 
multiple active litigation cases 
involving separated families, but that 

litigation is ongoing and outside the 
scope of this request for public 
information.

B. Scope and Functions of the Task 
Force

E.O. 14011 established the Task 
Force, which focuses on family 
separations that occurred at the U.S.- 
Mexico border between January 20, 
2017, and January 20, 2021, in 
connection with the operation of the 
Zero-Tolerance Policy. E.O. 14011 
defines ‘‘Zero-Tolerance Policy’’ as the 
policy discussed in the Attorney 
General’s memorandum of April 6, 
2018, entitled, ‘‘Zero-Tolerance for 
Offenses Under 8 U.S.C. 1325(a),’’ and 
any other related policy, program, 
practice, or initiative resulting in the 
separation of children from their 
families at the United States-Mexico 
border. E.O. 14011 identifies the Task 
Force’s key functions as the following: 

• Identify all children who were 
separated by DHS from their families at 
the United States-Mexico border 
between January 20, 2017 and January 
20, 2021 as a result of the Zero- 
Tolerance Policy; 

• Facilitate and enable the 
reunification of those children with 
their families; 

• Provide recommendations 
regarding the provision of additional 
services and support for the children 
and their families, including behavioral 
health services with a focus on trauma- 
informed care; and 

• Provide regular reports to the 
President, including: An initial progress 
report no later than 120 days after the 
date of E.O. 14011; interim progress 
reports every 60 days thereafter; a report 
containing recommendations to ensure 
that the Federal Government will not 
repeat the policies and practices leading 
to the separation of families at the 
border no later than 1 year after the date 
of E.O. 14011; and a final report when 
the Task Force has completed its 
mission.

The Task Force leverages the 
authorities and functions of the 
Secretaries of Homeland Security, State, 
and Health and Human Services, the 
Attorney General, and other key 
government officials to complete the 
functions ordered in E.O. 14011. 

C. Recommendations Report 
Section 4(c)(iii) of E.O. 14011 requires 

the Task Force to provide the President 
‘‘a report containing recommendations 
to ensure that the Federal Government 
will not repeat the policies and 
practices leading to the separation of 
families at the border, no later than 1 
year after the date of this order.’’ 
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III. Request for Input 

E.O. 14011 directs the Task Force to 
coordinate its work, as appropriate and 
consistent with applicable law, with 
relevant stakeholders, including 
domestic and international non- 
governmental organizations, and 
representatives of the children and their 
families. Based on this directive, the 
Task Force is soliciting input and 
recommendations to minimize the 
separation of migrant parents and legal 
guardians and children entering the 
United States, consistent with law. The 
Task Force welcomes thoughts on the 
causes of family separations that 
occurred incident to the Zero-Tolerance 
policy as well as policies, procedures, or 
regulations that may minimize the 
separation of migrant parents and legal 
guardians and children entering the 
United States, consistent with law. This 
is not an exhaustive list of the types of 
comments the Task Force is interested 
in receiving on this important topic and 
the public may provide additional 
thoughts and concerns. 

IV. Review of Public Feedback 

The Task Force will use the public’s 
feedback to help draft recommendations 
to the President on how to prevent the 
Federal Government in the future form 
separating children from their parents 
except in the most extreme 
circumstances where a separation is 
clearly necessary for the safety and well- 
being of the child or is required by law, 
as directed in E.O. 14011. Public input 
provided in response to this notice does 
not bind the Task Force to any further 
actions, to include publishing a formal 
response or agreement to initiate a 
recommended change. The Task Force 
will consider the feedback and include 
the feedback in its report at its sole 
discretion.

Disclaimer

This notice is for information and 
planning purposes only and should not 
be construed as a solicitation or as 
creating or resulting in any obligation 
on the part of DHS. 

Dated: December 6, 2021. 

Michelle Brané,
Executive Director, Interagency Task Force 
on the Reunification of Families, U.S. 
Department of Homeland Security. 
[FR Doc. 2021–26691 Filed 12–9–21; 8:45 am] 

BILLING CODE 9110–9B–P 

DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

[Docket No. FWS–R3–ES–2021–0126; 
FXES11140300000–212]

Aitkin-Carlton Counties Habitat 
Conservation Plan, Aitkin and Carlton 
Counties, Minnesota; Receipt of an 
Application for an Incidental Take 
Permit, Proposed Habitat Conservation 
Plan; Categorical Exclusion 

AGENCY: Fish and Wildlife Service, 
Interior.
ACTION: Notice of availability of 
documents; request for comments and 
information.

SUMMARY: We, the U.S. Fish and 
Wildlife Service, have received an 
application from Aitkin and Carlton 
Counties for an incidental take permit 
(ITP) under the Endangered Species Act 
for the proposed Aitkin-Carlton 
Counties Habitat Conservation Plan 
(HCP). If approved, the ITP would 
authorize the incidental take of three bat 
species for a 25-year period. The 
applicant has prepared an HCP to cover 
a suite of activities associated with 
continued forest and habitat 
management. We request public 
comment on the application, which 
includes the applicant’s proposed HCP, 
and on the Service’s preliminary 
determination that this HCP qualifies as 
‘‘low-effect,’’ categorically excluded 
under the National Environmental 
Policy Act. To make this determination, 
we used our environmental action 
statement and low-effect screening form, 
both of which are also available for 
public review. 
DATES: We will accept comments 
received or postmarked on or before 
January 10, 2022. 
ADDRESSES:

Document availability: Electronic
copies of the documents this notice 
announces, along with public comments 
received, will be available online in 
Docket No. FWS–R3–ES–2021–0126 at 
https://www.regulations.gov.

Comment submission: In your 
comment, please specify whether your 
comment addresses the proposed HCP, 
draft environmental action statement, or 
any combination of the aforementioned 
documents, or other supporting 
documents. You may submit written 
comments by one of the following 
methods:

• Online: https://
www.regulations.gov. Search for and 
submit comments on Docket No. FWS– 
R3–ES–2021–0126.

• U.S. mail: Submit comments to 
Public Comments Processing, Attn: 

Docket No. FWS–R3–ES–2021–0126; 
U.S. Fish and Wildlife Service; 5275 
Leesburg Pike, MS: PRB/3W; Falls 
Church, VA 22041–3803. 
FOR FURTHER INFORMATION CONTACT:
Shauna Marquardt, Deputy Field 
Supervisor, Minnesota-Wisconsin 
Ecological Services Field Office, U.S. 
Fish and Wildlife Service, 4101 
American Boulevard East, Bloomington, 
MN 55425; telephone: 573–239–3293; or 
Andrew Horton, Regional HCP 
Coordinator, U.S. Fish and Wildlife 
Service–Interior Region 3, 5600 
American Blvd. West, Suite 990, 
Bloomington, MN 55437–1458; 
telephone: 612–713–5337. 

Individuals who are hearing impaired 
or speech impaired may call the Federal 
Relay Service at 1–800–877–8339 for 
TTY assistance. 
SUPPLEMENTARY INFORMATION: We, the 
U.S. Fish and Wildlife Service (Service), 
have received an application from 
Aitkin and Carlton Counties (applicants) 
for an incidental take permit (ITP) under 
the Endangered Species Act, as 
amended (ESA; 16 U.S.C. 1531 et seq.),
for a proposed habitat conservation plan 
(HCP) for the northern long-eared bat, 
little brown bat, and tricolored bat. The 
applicants conduct habitat and forest 
management activities on county- 
managed lands in Aitkin and Carlton 
Counties, Minnesota. The applicants 
have prepared an HCP that describes 
their continued habitat and forest 
management operations and measures 
that the applicants would implement to 
avoid, minimize, and mitigate 
incidental take of the covered species. 
The HCP proposes to create, enhance, 
and maintain more than one-third of 
county-managed forest lands as covered 
species’ habitat to offset impacts of 
habitat and forest management activities 
to the covered species. 

If approved, the ITP would be for a 
25-year period and would authorize the 
incidental take of the following three 
species: northern long-eared bat 
(federally listed as threatened), little 
brown bat (currently under 
discretionary review), and tricolored bat 
(petitioned for listing under the ESA). 
The applicant has prepared an HCP that 
describes the actions and measures that 
the applicants would implement to 
avoid, minimize, and mitigate 
incidental take of the three species. We 
request public comment on the 
application, which includes the 
applicant’s proposed HCP, and on the 
Service’s preliminary determination that 
this HCP qualifies as ‘‘low-effect,’’ 
categorically excluded under the 
National Environmental Policy Act 
(NEPA; 42 U.S.C. 4321 et seq.). To make 
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2 All contract personnel will sign appropriate 
nondisclosure agreements. 

3 Electronic Document Information System 
(EDIS): https://edis.usitc.gov.

and evaluations relating to the 
programs, personnel, and operations of 
the Commission including under 5 
U.S.C. Appendix 3; or (ii) by U.S. 
government employees and contract 
personnel,2 solely for cybersecurity 
purposes. All nonconfidential written 
submissions will be available for public 
inspection at the Office of the Secretary 
and on EDIS.3

This action is taken under the 
authority of section 337 of the Tariff Act 
of 1930, as amended (19 U.S.C. 1337), 
and of §§ 201.10 and 210.8(c) of the 
Commission’s Rules of Practice and 
Procedure (19 CFR 201.10, 210.8(c)). 

By order of the Commission. 
Issued: December 9, 2021. 

Lisa Barton, 
Secretary to the Commission. 
[FR Doc. 2021–27070 Filed 12–14–21; 8:45 am] 

BILLING CODE 7020–02–P 

DEPARTMENT OF LABOR 

Employment and Training 
Administration

Labor Certification Process for the 
Temporary Employment of Foreign 
Workers in Agriculture in the United 
States: Adverse Effect Wage Rates for 
Non-Range Occupations in 2022 

AGENCY: Employment and Training 
Administration, Department of Labor. 
ACTION: Notice.

SUMMARY: The Employment and 
Training Administration (ETA) of the 
Department of Labor (DOL) is issuing 
this notice to announce the 2022 
Adverse Effect Wage Rates (AEWR) for 
the employment of temporary or 
seasonal nonimmigrant foreign workers 
(H–2A workers) to perform agricultural 
labor or services other than the herding 
or production of livestock on the range. 
AEWRs are the minimum wage rates the 
DOL has determined must be offered 
and paid by employers to H–2A workers 
and workers in corresponding 
employment so that the wages and 
working conditions of workers in the 
United States (U.S.) similarly employed 
will not be adversely affected. In this 
notice, DOL announces updates of the 
AEWRs.
DATES: These rates are applicable 
December 29, 2021. 
FOR FURTHER INFORMATION CONTACT:
Brian Pasternak, Administrator, Office 
of Foreign Labor Certification, 

Employment and Training 
Administration, U.S. Department of 
Labor, 200 Constitution Avenue NW, 
Room N–5311, Washington, DC 20210, 
telephone: (202) 693–8200 (this is not a 
toll-free number). Individuals with 
hearing or speech impairments may 
access the telephone numbers above via 
TTY/TDD by calling the toll-free Federal 
Information Relay Service at 1 (877) 
889–5627.
SUPPLEMENTARY INFORMATION: The U.S. 
Citizenship and Immigration Services of 
the Department of Homeland Security 
will not approve an employer’s petition 
for the admission of H–2A 
nonimmigrant temporary and seasonal 
agricultural workers in the U.S. unless 
the petitioner has received an H–2A 
labor certification from DOL. The labor 
certification provides that: (1) There are 
not sufficient U.S. workers who are able, 
willing, and qualified and who will be 
available at the time and place needed 
to perform the labor or services involved 
in the petition; and (2) the employment 
of the foreign worker(s) in such labor or 
services will not adversely affect the 
wages and working conditions of 
workers in the U.S. similarly employed. 
See 8 U.S.C. 1101(a)(15)(H)(ii)(a), 
1184(c)(1), and 1188(a); 8 CFR 
214.2(h)(5); 20 CFR 655.100. 

Adverse Effect Wage Rates for 2022 

DOL’s H–2A regulations at 20 CFR 
655.122(l) provide that employers must 
pay their H–2A workers and workers in 
corresponding employment at least the 
highest of: (i) The AEWR; (ii) the 
prevailing hourly wage rate; (iii) the 
prevailing piece rate; (iv) the agreed- 
upon collective bargaining wage rate; or 
(v) the federal or state minimum wage 
rate in effect at the time the work is 
performed. Further, when the AEWR is 
adjusted during a work contract and is 
higher than the highest of the previous 
AEWR, the prevailing rate, the agreed- 
upon collective bargaining wage, the 
federal minimum wage rate, or the state 
minimum wage rate, the employer must 
pay that adjusted AEWR upon the 
effective date of the new rate, as 
provided in the applicable Federal
Register Notice. See 20 CFR 655.122(l) 
(requiring the applicable AEWR or other 
wage rate to be paid based on the AEWR 
or rate in effect ‘‘at the time work is 
performed’’).

On November 5, 2020, DOL published 
a final rule, Adverse Effect Wage Rate 
Methodology for the Temporary 
Employment of H–2A Nonimmigrants in 
Non-Range Occupations in the United 
States, 85 FR 70445 (2020 AEWR Final 
Rule), to establish a new methodology 
for setting hourly AEWRs, effective 

December 21, 2020. However, on 
December 23, 2020, the U.S. District 
Court for the Eastern District of 
California issued an order enjoining 
DOL from implementing the 2020 
AEWR Final Rule and ordering DOL to 
set the hourly AEWRs using the 
methodology set forth in the Temporary
Agricultural Employment of H–2A 
Aliens in the United States, 75 FR 6884 
(Feb. 12, 2010) (2010 H–2A Final Rule). 
See Order Granting Plaintiffs’ Motion 
for a Preliminary Injunction, United
Farm Workers, et al. v. U.S. Dep’t of 
Labor, et al., No. 20–cv–1690 (E.D. Cal.), 
ECF No. 37. Pursuant to that order, DOL 
has used the methodology set forth in 
the 2010 H–2A Final Rule to determine 
the 2022 AEWRs. 

Accordingly, the 2022 AEWRs for all 
agricultural employment (except for the 
herding or production of livestock on 
the range, which is covered by 20 CFR 
655.200 through 655.235) for which 
temporary H–2A certification is being 
sought is equal to the annual weighted 
average hourly wage rate for field and 
livestock workers (combined) in the 
state or region as published by the U.S. 
Department of Agriculture (USDA) in 
the November 24, 2021 Farm Labor 
Report. The 2010 H–2A Final Rule, 20 
CFR 655.120(c), requires that the 
Administrator of the Office of Foreign 
Labor Certification publish the USDA 
field and livestock worker (combined) 
wage data as AEWRs in a Federal
Register Notice. Accordingly, the 2022 
AEWRs to be paid for agricultural work 
performed by H–2A and workers in 
corresponding employment on and after 
the effective date of this notice are set 
forth in the table below: 

TABLE—2022 ADVERSE EFFECT WAGE
RATES

State 2022 AEWRs

Alabama ................................ $11.99 
Arizona .................................. 14.79
Arkansas ............................... 12.45
California ............................... 17.51
Colorado ............................... 15.58
Connecticut ........................... 15.66
Delaware ............................... 15.54
Florida ................................... 12.41
Georgia ................................. 11.99
Hawaii ................................... 16.54
Idaho ..................................... 14.68
Illinois .................................... 15.89
Indiana .................................. 15.89
Iowa ...................................... 16.19
Kansas .................................. 16.47
Kentucky ............................... 13.89
Louisiana .............................. 12.45
Maine .................................... 15.66
Maryland ............................... 15.54
Massachusetts ...................... 15.66
Michigan ............................... 15.37
Minnesota ............................. 15.37
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1 The regulation at 20 CFR 655.211(c)(2) states 
that the monthly AEWR is calculated based on the 
ECI for wages and salaries ‘‘for the preceding 
October—October period.’’ This regulatory language 
was intended to identify the Bureau of Labor 
Statistics’ October publication of ECI for wages and 
salaries, which presents data for the September to 
September period. Accordingly, the most recent 12- 
month change in the ECI for private sector workers 
published on October 29, 2021, by the Bureau of 
Labor Statistics was used for establishing the 
monthly AEWR under the regulations. See https:// 
www.bls.gov/news.release/archives/eci_
10292021.pdf. The ECI for private sector workers 
was used rather than the ECI for all civilian workers 
given the characteristics of the H–2A herder 
workforce.

TABLE—2022 ADVERSE EFFECT WAGE
RATES—Continued

State 2022 AEWRs

Mississippi ............................ 12.45
Missouri ................................ 16.19
Montana ................................ 14.68
Nebraska .............................. 16.47
Nevada ................................. 15.58
New Hampshire .................... 15.66
New Jersey ........................... 15.54
New Mexico .......................... 14.79
New York .............................. 15.66
North Carolina ...................... 14.16
North Dakota ........................ 16.47
Ohio ...................................... 15.89
Oklahoma ............................. 13.88
Oregon .................................. 17.41
Pennsylvania ........................ 15.54
Rhode Island ........................ 15.66
South Carolina ...................... 11.99
South Dakota ........................ 16.47
Tennessee ............................ 13.89
Texas .................................... 13.88
Utah ...................................... 15.58
Vermont ................................ 15.66
Virginia .................................. 14.16
Washington ........................... 17.41
West Virginia ........................ 13.89
Wisconsin ............................. 15.37
Wyoming ............................... 14.68

Authority: 20 CFR 655.120(c). 

Angela Hanks, 
Acting Assistant Secretary for Employment 
and Training, Labor. 
[FR Doc. 2021–27119 Filed 12–14–21; 8:45 am] 

BILLING CODE 4510–FP–P 

DEPARTMENT OF LABOR 

Employment and Training 
Administration

Labor Certification Process for the 
Temporary Employment of Foreign 
Workers in Agriculture in the United 
States: Adverse Effect Wage Rate for 
Range Occupations in 2022 

AGENCY: Employment and Training 
Administration, Department of Labor. 
ACTION: Notice.

SUMMARY: The Employment and 
Training Administration of the 
Department of Labor (DOL) is issuing 
this notice to announce the 2022 
Adverse Effect Wage Rate (AEWR) for 
the employment of temporary or 
seasonal nonimmigrant foreign workers 
(H–2A workers) to perform herding or 
production of livestock on the range. 
AEWRs are the minimum wage rates 
DOL has determined must be offered 
and paid by employers to H–2A workers 
and workers in corresponding 
employment so that the wages and 
working conditions of workers in the 

United States (U.S.) similarly employed 
will not be adversely affected. In this 
notice, DOL announces the annual 
update of the AEWR for workers 
engaged in the herding or production of 
livestock on the range, as required by 
the methodology previously established 
in 2015. 
DATES: The rate is effective January 1, 
2022.

FOR FURTHER INFORMATION CONTACT:
Brian Pasternak, Administrator, Office 
of Foreign Labor Certification, 
Employment and Training 
Administration, Department of Labor, 
N–5311, 200 Constitution Ave. NW, 
Washington, DC 20210, Telephone: 
(202) 693–8200 (this is not a toll-free 
number). Individuals with hearing or 
speech impairments may access the 
telephone number above via TTY by 
calling the toll-free Federal Information 
Relay Service at 1 (877) 889–5627 (TTY/ 
TDD).
SUPPLEMENTARY INFORMATION: The U.S. 
Citizenship and Immigration Services of 
the Department of Homeland Security 
will not approve an employer’s petition 
for the admission of H–2A 
nonimmigrant temporary and seasonal 
agricultural workers in the U.S. unless 
the petitioner has received an H–2A 
labor certification from DOL. The H–2A 
labor certification provides that (1) there 
are not sufficient U.S. workers who are 
able, willing, and qualified and who 
will be available at the time and place 
needed to perform the labor or services 
involved in the petition; and (2) the 
employment of the foreign worker(s) in 
such labor or services will not adversely 
affect the wages and working conditions 
of workers in the U.S. similarly 
employed. See 8 U.S.C. 
1101(a)(15)(H)(ii)(a), 1184(c)(1), and 
1188(a); 8 CFR 214.2(h)(5); 20 CFR 
655.100.

Adverse Effect Wage Rate for 2022 

DOL’s H–2A regulations covering the 
herding or production of livestock on 
the range, published in the Federal
Register as the Temporary Agricultural 
Employment of H–2A Foreign Workers 
in the Herding or Production of 
Livestock on the Range in the United 
States, 80 FR 62958 (Oct. 16, 2015), 
provide that employers must offer, 
advertise in recruitment, and pay each 
worker employed under 20 CFR 655.200 
through 655.235 a wage that is at least 
the highest of (1) the monthly AEWR, 
(2) the agreed-upon collective 
bargaining wage, or (3) the applicable 
minimum wage imposed by Federal or 
State law or judicial action. See 20 CFR 
655.210(g); 655.211(a)(1). Further, when 

the monthly AEWR is adjusted during a 
work contract and is higher than both 
the agreed-upon collective bargaining 
wage and the applicable minimum wage 
imposed by Federal or State law or 
judicial action in effect at the time the 
work is performed, the employer must 
pay that adjusted monthly AEWR upon 
publication by DOL in the Federal
Register. See 20 CFR 655.211(a)(2). 

As provided in 20 CFR 655.211(c)(2), 
the monthly AEWR for range 
occupations in all States for a calendar 
year is based on the monthly AEWR for 
the previous calendar year ($1,727.75), 
adjusted by the Employment Cost Index 
(ECI) for wages and salaries published 
by the Bureau of Labor Statistics for the 
preceding annual period. The 12-month 
change in the ECI for wages and salaries 
of private industry workers between 
September 2020 and September 2021 
was 4.6 percent, resulting in a monthly 
AEWR for range occupations in effect 
for 2022 of $1,807.23.1 The national 
monthly AEWR rate for all range 
occupations in the H–2A program in 
2022 is calculated by multiplying the 
monthly AEWR for calendar year 2021 
by the October 2021 ECI adjustment 
($1,727.75 × 1.046 = $1,807.23) or 
$1,807.23. Accordingly, any employer 
certified or seeking certification for 
range workers must pay each worker a 
wage that is at least the highest of the 
monthly AEWR of $1,807.23, the 
agreed-upon collective bargaining wage, 
or the applicable minimum wage 
imposed by Federal or State law or 
judicial action at the time work is 
performed on or after the effective date 
of this notice. 

Authority: 20 CFR 655.211(b). 

Angela Hanks, 

Acting Assistant Secretary for Employment 
and Training, Labor. 
[FR Doc. 2021–27121 Filed 12–14–21; 8:45 am] 
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1 The regulation at 20 CFR 655.211(c)(2) states 
that the monthly AEWR is calculated based on the 
ECI for wages and salaries ‘‘for the preceding 
October—October period.’’ This regulatory language 
was intended to identify the Bureau of Labor 
Statistics’ October publication of ECI for wages and 
salaries, which presents data for the September to 
September period. Accordingly, the most recent 12- 
month change in the ECI for private sector workers 
published on October 29, 2021, by the Bureau of 
Labor Statistics was used for establishing the 
monthly AEWR under the regulations. See https:// 
www.bls.gov/news.release/archives/eci_
10292021.pdf. The ECI for private sector workers 
was used rather than the ECI for all civilian workers 
given the characteristics of the H–2A herder 
workforce.

TABLE—2022 ADVERSE EFFECT WAGE
RATES—Continued

State 2022 AEWRs

Mississippi ............................ 12.45
Missouri ................................ 16.19
Montana ................................ 14.68
Nebraska .............................. 16.47
Nevada ................................. 15.58
New Hampshire .................... 15.66
New Jersey ........................... 15.54
New Mexico .......................... 14.79
New York .............................. 15.66
North Carolina ...................... 14.16
North Dakota ........................ 16.47
Ohio ...................................... 15.89
Oklahoma ............................. 13.88
Oregon .................................. 17.41
Pennsylvania ........................ 15.54
Rhode Island ........................ 15.66
South Carolina ...................... 11.99
South Dakota ........................ 16.47
Tennessee ............................ 13.89
Texas .................................... 13.88
Utah ...................................... 15.58
Vermont ................................ 15.66
Virginia .................................. 14.16
Washington ........................... 17.41
West Virginia ........................ 13.89
Wisconsin ............................. 15.37
Wyoming ............................... 14.68

Authority: 20 CFR 655.120(c). 

Angela Hanks, 
Acting Assistant Secretary for Employment 
and Training, Labor. 
[FR Doc. 2021–27119 Filed 12–14–21; 8:45 am] 

BILLING CODE 4510–FP–P 

DEPARTMENT OF LABOR 

Employment and Training 
Administration

Labor Certification Process for the 
Temporary Employment of Foreign 
Workers in Agriculture in the United 
States: Adverse Effect Wage Rate for 
Range Occupations in 2022 

AGENCY: Employment and Training 
Administration, Department of Labor. 
ACTION: Notice.

SUMMARY: The Employment and 
Training Administration of the 
Department of Labor (DOL) is issuing 
this notice to announce the 2022 
Adverse Effect Wage Rate (AEWR) for 
the employment of temporary or 
seasonal nonimmigrant foreign workers 
(H–2A workers) to perform herding or 
production of livestock on the range. 
AEWRs are the minimum wage rates 
DOL has determined must be offered 
and paid by employers to H–2A workers 
and workers in corresponding 
employment so that the wages and 
working conditions of workers in the 

United States (U.S.) similarly employed 
will not be adversely affected. In this 
notice, DOL announces the annual 
update of the AEWR for workers 
engaged in the herding or production of 
livestock on the range, as required by 
the methodology previously established 
in 2015. 
DATES: The rate is effective January 1, 
2022.

FOR FURTHER INFORMATION CONTACT:
Brian Pasternak, Administrator, Office 
of Foreign Labor Certification, 
Employment and Training 
Administration, Department of Labor, 
N–5311, 200 Constitution Ave. NW, 
Washington, DC 20210, Telephone: 
(202) 693–8200 (this is not a toll-free 
number). Individuals with hearing or 
speech impairments may access the 
telephone number above via TTY by 
calling the toll-free Federal Information 
Relay Service at 1 (877) 889–5627 (TTY/ 
TDD).
SUPPLEMENTARY INFORMATION: The U.S. 
Citizenship and Immigration Services of 
the Department of Homeland Security 
will not approve an employer’s petition 
for the admission of H–2A 
nonimmigrant temporary and seasonal 
agricultural workers in the U.S. unless 
the petitioner has received an H–2A 
labor certification from DOL. The H–2A 
labor certification provides that (1) there 
are not sufficient U.S. workers who are 
able, willing, and qualified and who 
will be available at the time and place 
needed to perform the labor or services 
involved in the petition; and (2) the 
employment of the foreign worker(s) in 
such labor or services will not adversely 
affect the wages and working conditions 
of workers in the U.S. similarly 
employed. See 8 U.S.C. 
1101(a)(15)(H)(ii)(a), 1184(c)(1), and 
1188(a); 8 CFR 214.2(h)(5); 20 CFR 
655.100.

Adverse Effect Wage Rate for 2022 

DOL’s H–2A regulations covering the 
herding or production of livestock on 
the range, published in the Federal
Register as the Temporary Agricultural 
Employment of H–2A Foreign Workers 
in the Herding or Production of 
Livestock on the Range in the United 
States, 80 FR 62958 (Oct. 16, 2015), 
provide that employers must offer, 
advertise in recruitment, and pay each 
worker employed under 20 CFR 655.200 
through 655.235 a wage that is at least 
the highest of (1) the monthly AEWR, 
(2) the agreed-upon collective 
bargaining wage, or (3) the applicable 
minimum wage imposed by Federal or 
State law or judicial action. See 20 CFR 
655.210(g); 655.211(a)(1). Further, when 

the monthly AEWR is adjusted during a 
work contract and is higher than both 
the agreed-upon collective bargaining 
wage and the applicable minimum wage 
imposed by Federal or State law or 
judicial action in effect at the time the 
work is performed, the employer must 
pay that adjusted monthly AEWR upon 
publication by DOL in the Federal
Register. See 20 CFR 655.211(a)(2). 

As provided in 20 CFR 655.211(c)(2), 
the monthly AEWR for range 
occupations in all States for a calendar 
year is based on the monthly AEWR for 
the previous calendar year ($1,727.75), 
adjusted by the Employment Cost Index 
(ECI) for wages and salaries published 
by the Bureau of Labor Statistics for the 
preceding annual period. The 12-month 
change in the ECI for wages and salaries 
of private industry workers between 
September 2020 and September 2021 
was 4.6 percent, resulting in a monthly 
AEWR for range occupations in effect 
for 2022 of $1,807.23.1 The national 
monthly AEWR rate for all range 
occupations in the H–2A program in 
2022 is calculated by multiplying the 
monthly AEWR for calendar year 2021 
by the October 2021 ECI adjustment 
($1,727.75 × 1.046 = $1,807.23) or 
$1,807.23. Accordingly, any employer 
certified or seeking certification for 
range workers must pay each worker a 
wage that is at least the highest of the 
monthly AEWR of $1,807.23, the 
agreed-upon collective bargaining wage, 
or the applicable minimum wage 
imposed by Federal or State law or 
judicial action at the time work is 
performed on or after the effective date 
of this notice. 

Authority: 20 CFR 655.211(b). 

Angela Hanks, 

Acting Assistant Secretary for Employment 
and Training, Labor. 
[FR Doc. 2021–27121 Filed 12–14–21; 8:45 am] 
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17 15 U.S.C. 78s(b)(3)(A). 
18 17 CFR 240.19b–4(f)(6). 19 17 CFR 200.30–3(a)(12). 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Because the foregoing proposed rule 
change does not: 

A. Significantly affect the protection 
of investors or the public interest; 

B. impose any significant burden on 
competition; and 

C. become operative for 30 days from 
the date on which it was filed, or such 
shorter time as the Commission may 
designate,
it has become effective pursuant to 
Section 19(b)(3)(A) of the Act 17 and
Rule 19b–4(f)(6) 18 thereunder.

At any time within 60 days of the 
filing of the proposed rule change, the 
Commission summarily may 
temporarily suspend such rule change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act. If the 
Commission takes such action, the 
Commission will institute proceedings 
to determine whether the proposed rule 
change should be approved or 
disapproved.

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 
• Use the Commission’s internet 

comment form (http://www.sec.gov/
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
CBOE–2021–070 on the subject line. 

Paper Comments 
• Send paper comments in triplicate 

to Secretary, Securities and Exchange 
Commission, 100 F Street NE, 
Washington, DC 20549–1090. 
All submissions should refer to File 
Number SR–CBOE–2021–070. This file 
number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
internet website (http://www.sec.gov/
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 

change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for website viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE, 
Washington, DC 20549 on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of the 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change. 
Persons submitting comments are 
cautioned that we do not redact or edit 
personal identifying information from 
comment submissions. You should 
submit only information that you wish 
to make available publicly. All 
submissions should refer to File 
Number SR–CBOE–2021–070 and 
should be submitted on or before 
January 3, 2022. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.19

J. Matthew DeLesDernier, 
Assistant Secretary. 
[FR Doc. 2021–26713 Filed 12–9–21; 8:45 am] 

BILLING CODE 8011–01–P 

DEPARTMENT OF STATE 

[Public Notice: 11605] 

Request for Information for the 2022 
Trafficking in Persons Report 

ACTION: Request for information for the 
2022 Trafficking in Persons Report. 

SUMMARY: The Department of State (‘‘the 
Department’’) requests written 
information to assist in reporting on the 
degree to which the United States and 
foreign governments meet the minimum 
standards for the elimination of 
trafficking in persons (‘‘minimum 
standards’’) that are prescribed by the 
Trafficking Victims Protection Act of 
2000, as amended (‘‘TVPA’’). This 
information will assist in the 
preparation of the Trafficking in Persons 
Report (‘‘TIP Report’’) that the 
Department submits annually to the 
U.S. Congress on governments’ concrete 
actions to meet the minimum standards. 
Foreign governments that do not meet 
the minimum standards and are not 
making significant efforts to do so may 
be subject to restrictions on 

nonhumanitarian, nontrade-related 
foreign assistance from the United 
States, as defined by the TVPA. 
Submissions must be made in writing to 
the Office to Monitor and Combat 
Trafficking in Persons at the Department 
of State by February 1, 2022. Please refer 
to the Addresses, Scope of Interest, and
Information Sought sections of this 
Notice for additional instructions on 
submission requirements. 
DATES: Submissions must be received by 
5 p.m. on February 1, 2022. 
ADDRESSES: Written submissions and 
supporting documentation may be 
submitted by the following method: 

• Email: tipreport@state.gov for
submissions related to foreign 
governments and tipreportUS@state.gov
for submissions related to the United 
States.

Scope of Interest: The Department 
requests information relevant to 
assessing the United States’ and foreign 
governments’ concrete actions to meet 
the minimum standards for the 
elimination of trafficking in persons 
during the reporting period (April 1, 
2021–March 31, 2022). The minimum 
standards are listed in the Background
section. Submissions must include 
information relevant to efforts to meet 
the minimum standards and should 
include, but need not be limited to, 
answering the questions in the 
Information Sought section.
Submissions need not include answers 
to all the questions; only those 
questions for which the submitter has 
direct professional experience should be 
answered and that experience should be 
noted. For any critique or deficiency 
described, please provide a 
recommendation to remedy it. Note the 
country or countries that are the focus 
of the submission. 

Submissions may include written 
narratives that answer the questions 
presented in this Notice, research, 
studies, statistics, fieldwork, training 
materials, evaluations, assessments, and 
other relevant evidence of local, state/ 
provincial, and federal/central 
government efforts. To the extent 
possible, precise dates and numbers of 
officials or citizens affected should be 
included. Questions below seek to 
gather information and updates from the 
details provided and assessment on 
government efforts made in the 2021 
TIP Report. 

Furthermore, we request information 
on the government’s treatment of 
‘‘underserved communities,’’ including 
how the government may have 
systemically denied opportunities to a 
community to participate in aspects of 
economic, social, and civic life that has 
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led to heighted risk to human trafficking 
or how the government’s anti-trafficking 
response may have treated certain 
groups differently. 

Written narratives providing factual 
information should provide citations of 
sources, and copies of and links to the 
source material should be provided. 
Please send electronic copies of the 
entire submission, including source 
material. If primary sources are used, 
such as research studies, interviews, 
direct observations, or other sources of 
quantitative or qualitative data, provide 
details on the research or data-gathering 
methodology and any supporting 
documentation. The Department only 
includes in the TIP Report information 
related to trafficking in persons as 
defined by the TVPA; it does not 
include, and is therefore not seeking, 
information on prostitution, migrant 
smuggling, visa fraud, or child abuse, 
unless such crimes also involve the 
elements of sex trafficking or forced 
labor.

Confidentiality: Please provide the 
name, phone number, and email address 
of a single point of contact for any 
submission. It is Department practice 
not to identify in the TIP Report 
information concerning sources to 
safeguard those sources. Please note, 
however, that any information 
submitted to the Department may be 
releasable pursuant to the provisions of 
the Freedom of Information Act or other 
applicable law. Submissions related to 
the United States will be shared with 
U.S. government agencies, as will 
submissions relevant to efforts by other 
U.S. government agencies. 

Response: This is a request for 
information only; there will be no 
response to submissions. 
SUPPLEMENTARY INFORMATION:

1. Background 
Definitions: The TVPA defines 

‘‘severe forms of trafficking in persons’’ 
as:

• The recruitment, harboring, 
transportation, provision, obtaining, 
patronizing, or soliciting of a person for 
the purpose of a commercial sex act that 
is induced by force, fraud, or coercion, 
or in which the person induced to 
perform such act has not attained 18 
years of age. 

Æ Persons under age 18 in 
commercial sex are trafficking in 
persons victims regardless of whether 
force, fraud, or coercion were involved. 

• The recruitment, harboring, 
transportation, provision, or obtaining 
of a person for labor or services, through 
the use of force, fraud, or coercion, for 
the purposes of involuntary servitude, 
peonage, debt bondage, or slavery. 

Æ Forced labor may take the form of 
domestic servitude, forced begging, 
forced criminal activity (e.g., drug
smuggling), and prison labor that is not 
the product of a conviction in a court of 
law.

• Children recruited or used as 
soldiers or for labor or services can be 
a severe form of human trafficking when 
the activity involves force, fraud, or 
coercion. Children may be victims 
regardless of gender. 

The TIP Report: The TIP Report is the 
most comprehensive worldwide report 
on governments’ efforts to combat 
trafficking in persons. It represents an 
annually updated, global assessment of 
the nature and scope of trafficking in 
persons and the broad range of 
government actions to confront and 
eliminate it. The U.S. government uses 
the TIP Report to inform diplomacy, to 
encourage partnership in creating and 
implementing laws and policies to 
combat trafficking, and to target 
resources on prevention, protection, and 
prosecution programs. Worldwide, 
international organizations, foreign 
governments, and nongovernmental 
organizations use the TIP Report as a 
tool to examine where resources are 
most needed. Prosecuting traffickers, 
protecting victims, and preventing 
trafficking are the ultimate goals of the 
TIP Report and of the U.S. government’s 
anti-trafficking policy. 

The Department prepares the TIP 
Report with information from across the 
U.S. government, foreign government 
officials, nongovernmental and 
international organizations, survivors of 
trafficking in persons, published 
reports, and research related to every 
region. The TIP Report focuses on 
concrete actions that governments take 
to fight trafficking in persons, including 
prosecutions, convictions, and 
sentences for traffickers, as well as 
victim identification and protection 
measures and prevention efforts. Each 
TIP Report narrative also includes 
prioritized recommendations for each 
country. These recommendations are 
used to assist the Department in 
measuring governments’ progress from 
one year to the next and determining 
whether governments meet the 
minimum standards for the elimination 
of trafficking in persons or are making 
significant efforts to do so. 

The TVPA creates a four-tier ranking 
system. Tier placement is based 
principally on the extent of concrete 
government action to combat trafficking. 
The Department first evaluates whether 
the government fully meets the TVPA’s 
minimum standards for the elimination 
of trafficking. Governments that do so 
are placed on Tier 1. For other 

governments, the Department considers 
the extent of such efforts. Governments 
that are making significant efforts to 
meet the minimum standards are placed 
on Tier 2. Governments that do not fully 
meet the minimum standards and are 
not making significant efforts to do so 
are placed on Tier 3. Finally, the 
Department considers Special Watch 
List criteria and, when applicable, 
places countries on Tier 2 Watch List. 
For more information, the 2021 TIP 
Report can be found at https://
www.state.gov/reports/2021-trafficking-
in-persons-report/.

Since the inception of the TIP Report 
in 2001, the number of countries 
included and ranked has more than 
doubled; the 2021 TIP Report included 
188 countries and territories. Around 
the world, the TIP Report and the 
promising practices reflected therein 
have inspired legislation, national 
action plans, policy implementation, 
program funding, protection 
mechanisms that complement 
prosecution efforts, and a stronger 
global understanding of this crime. 

Since 2003, the primary reporting on 
the United States’ anti-trafficking 
activities has been through the annual 
Attorney General’s Report to Congress 
and Assessment of U.S. Government 
Activities to Combat Human Trafficking 
(‘‘AG Report’’) mandated by section 105 
of the TVPA (22 U.S.C. 7103(d)(7)). 
Since 2010, the TIP Report, through a 
collaborative interagency process, has 
included an assessment of U.S. 
government anti-trafficking efforts in 
light of the minimum standards to 
eliminate trafficking in persons set forth 
by the TVPA. 

II. Minimum Standards for the 
Elimination of Trafficking in Persons 

The TVPA sets forth the minimum 
standards for the elimination of 
trafficking in persons as follows: 

(1) Whether the government of the 
country vigorously investigates and 
prosecutes acts of severe forms of 
trafficking in persons, and convicts and 
sentences persons responsible for such 
acts, that take place wholly or partly 
within the territory of the country, 
including, as appropriate, requiring 
incarceration of individuals convicted 
of such acts. For purposes of the 
preceding sentence, suspended or 
significantly-reduced sentences for 
convictions of principal actors in cases 
of severe forms of trafficking in persons 
shall be considered, on a case-by-case 
basis, whether to be considered an 
indicator of serious and sustained 
efforts to eliminate severe forms of 
trafficking in persons. After reasonable 
requests from the Department of State 

27 Bender’s Immigration Bulletin 65 January 1, 2022



APPENDIX H (continued)

70564 Federal Register / Vol. 86, No. 235 / Friday, December 10, 2021 / Notices 

for data regarding investigations, 
prosecutions, convictions, and 
sentences, a government which does not 
provide such data, consistent with a 
demonstrably increasing capacity of 
such government to obtain such data, 
shall be presumed not to have 
vigorously investigated, prosecuted, 
convicted or sentenced such acts. 

(2) Whether the government of the 
country protects victims of severe forms 
of trafficking in persons and encourages 
their assistance in the investigation and 
prosecution of such trafficking, 
including provisions for legal 
alternatives to their removal to countries 
in which they would face retribution or 
hardship, and ensures that victims are 
not inappropriately incarcerated, fined, 
or otherwise penalized solely for 
unlawful acts as a direct result of being 
trafficked, including by providing 
training to law enforcement and 
immigration officials regarding the 
identification and treatment of 
trafficking victims using approaches 
that focus on the needs of the victims. 

(3) Whether the government of the 
country has adopted measures to 
prevent severe forms of trafficking in 
persons, such as measures to inform and 
educate the public, including potential 
victims, about the causes and 
consequences of severe forms of 
trafficking in persons, measures to 
establish the identity of local 
populations, including birth 
registration, citizenship, and 
nationality, measures to ensure that its 
nationals who are deployed abroad as 
part of a diplomatic, peacekeeping, or 
other similar mission do not engage in 
or facilitate severe forms of trafficking in 
persons or exploit victims of such 
trafficking, a transparent system for 
remediating or punishing such public 
officials as a deterrent, measures to 
prevent the use of forced labor or child 
labor in violation of international 
standards, effective bilateral, 
multilateral, or regional information 
sharing and cooperation arrangements 
with other countries, and effective 
policies or laws regulating foreign labor 
recruiters and holding them civilly and 
criminally liable for fraudulent 
recruiting.

(4) Whether the government of the 
country cooperates with other 
governments in the investigation and 
prosecution of severe forms of 
trafficking in persons and has entered 
into bilateral, multilateral, or regional 
law enforcement cooperation and 
coordination arrangements with other 
countries.

(5) Whether the government of the 
country extradites persons charged with 
acts of severe forms of trafficking in 

persons on substantially the same terms 
and to substantially the same extent as 
persons charged with other serious 
crimes (or, to the extent such extradition 
would be inconsistent with the laws of 
such country or with international 
agreements to which the country is a 
party, whether the government is taking 
all appropriate measures to modify or 
replace such laws and treaties so as to 
permit such extradition). 

(6) Whether the government of the 
country monitors immigration and 
emigration patterns for evidence of 
severe forms of trafficking in persons 
and whether law enforcement agencies 
of the country respond to any such 
evidence in a manner that is consistent 
with the vigorous investigation and 
prosecution of acts of such trafficking, 
as well as with the protection of human 
rights of victims and the internationally 
recognized human right to leave any 
country, including one’s own, and to 
return to one’s own country. 

(7) Whether the government of the 
country vigorously investigates, 
prosecutes, convicts, and sentences 
public officials, including diplomats 
and soldiers, who participate in or 
facilitate severe forms of trafficking in 
persons, including nationals of the 
country who are deployed abroad as 
part of a diplomatic, peacekeeping, or 
other similar mission who engage in or 
facilitate severe forms of trafficking in 
persons or exploit victims of such 
trafficking, and takes all appropriate 
measures against officials who condone 
or enable such trafficking. A 
government’s failure to appropriately 
address public allegations against such 
public officials, especially once such 
officials have returned to their home 
countries, shall be considered inaction 
under these criteria. After reasonable 
requests from the Department of State 
for data regarding such investigations, 
prosecutions, convictions, and 
sentences, a government which does not 
provide such data, consistent with a 
demonstrably increasing capacity of 
such government to obtain such data, 
shall be presumed not to have 
vigorously investigated, prosecuted, 
convicted, or sentenced such acts. 

(8) Whether the percentage of victims 
of severe forms of trafficking in the 
country that are non-citizens of such 
countries is insignificant. 

(9) Whether the government has 
entered into effective, transparent 
partnerships, cooperative arrangements, 
or agreements that have resulted in 
concrete and measurable outcomes 
with—

(A) domestic civil society 
organizations, private sector entities, or 
international nongovernmental 

organizations, or into multilateral or 
regional arrangements or agreements, to 
assist the government’s efforts to 
prevent trafficking, protect victims, and 
punish traffickers; or 

(B) the United States toward agreed 
goals and objectives in the collective 
fight against trafficking. 

(10) Whether the government of the 
country, consistent with the capacity of 
such government, systematically 
monitors its efforts to satisfy the criteria 
described in paragraphs (1) through (8) 
and makes available publicly a periodic 
assessment of such efforts. 

(11) Whether the government of the 
country achieves appreciable progress 
in eliminating severe forms of 
trafficking when compared to the 
assessment in the previous year. 

(12) Whether the government of the 
country has made serious and sustained 
efforts to reduce the demand for— 

(A) commercial sex acts; and 
(B) participation in international sex 

tourism by nationals of the country. 

III. Information Sought Relevant to the 
Minimum Standards 

Submissions should include, but need 
not be limited to, answers to relevant 
questions below for which the submitter 
has direct professional experience. 
Citations to source material should also 
be provided. Note the country or 
countries that are the focus of the 
submission. Please see the Scope of 
Interest section above for detailed 
information regarding submission 
requirements.

Overview

1. What were the government’s major 
accomplishments in addressing human 
trafficking since April 1, 2021? In what 
significant ways have the government’s 
efforts to combat trafficking in persons 
changed in the past year? How have 
new laws, regulations, policies, or 
implementation strategies (e.g.,
substantive criminal laws and 
procedures, mechanisms for civil 
remedies, and victim-witness security, 
generally and in relation to court 
proceedings) affected its anti-trafficking 
response?

2. Over the past year, what were the 
greatest deficiencies in the government’s 
anti-trafficking efforts? What were the 
limitations on the government’s ability 
to address human trafficking problems 
in practice? 

3. How has the COVID–19 pandemic 
affected the government’s efforts to 
coordinate, execute, and monitor its 
anti-trafficking response across its 
prosecution, protection, and prevention 
efforts, if at all? How have anti- 
trafficking officials, units, and 
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coordinating bodies continued to 
operate and adapt? 

4. Please provide additional 
information and/or recommendations to 
improve the government’s anti- 
trafficking efforts overall. 

5. Please highlight effective strategies 
and practices that other governments 
could consider adopting. 

Prosecution
6. Please provide observations 

regarding the implementation of 
existing laws, policies, and procedures. 
Are there gaps in anti-trafficking 
legislation that could be amended to 
improve the government’s response? 
Are there any government policies that 
have undermined or otherwise 
negatively affected anti-trafficking 
efforts within that country? 

7. Do government officials understand 
the nature of all forms of trafficking? If 
not, please provide examples of 
misconceptions or misunderstandings. 
Did the government effectively provide 
or support anti-trafficking trainings for 
officials? If not, how could they be 
improved?

8. Please provide observations on 
overall anti-trafficking law enforcement 
efforts and the efforts of police and 
prosecutors to pursue trafficking cases. 
Is the government equally vigorous in 
pursuing forced labor and sex 
trafficking, internal and transnational 
trafficking, and crimes that involve its 
own nationals or foreign citizens? Was 
the law equitably enforced, or were 
certain communities disproportionately 
affected? If not, why? 

9. Please note any efforts to 
investigate and prosecute suspects for 
knowingly soliciting or patronizing a 
sex trafficking victim to perform a 
commercial sex act. 

10. Does law enforcement pursue 
trafficking cases that would hold 
accountable private employers or 
corporations for forced labor in supply 
chains?

11. Do judges appear appropriately 
knowledgeable and sensitized to 
trafficking cases? Do they implement 
and encourage trauma-informed 
practices in their courts? 

12. Were there allegations of official 
complicity in trafficking crimes, via 
contacts, media, or other sources, 
including of state-sponsored forced 
labor? If so, what measures did the 
government take to end such practices? 
What proactive measures did the 
government take to prevent official 
complicity in trafficking in persons 
crimes? How did the government 
respond to reports of complicity that 
arose during the reporting period, 
including investigations, prosecutions, 

convictions, and sentencing of complicit 
officials? Were these efforts sufficient? 

13. Is there evidence that nationals of 
the country deployed abroad as part of 
a diplomatic, peacekeeping, or other 
similar mission have engaged in or 
facilitated trafficking, including in 
domestic servitude? Has the government 
vigorously investigated, prosecuted, 
convicted, and sentenced nationals 
engaged in these activities? 

Protection
14. Did the government make a 

coordinated, proactive effort to identify 
victims of all forms of trafficking? If the 
government had any written procedures 
for screening for trafficking, were those 
procedures sufficient and implemented 
effectively by officials? What steps do 
officials take if a potential case of 
human trafficking is identified, and are 
those steps sufficient? Did officials 
effectively coordinate among one 
another and with relevant 
nongovernmental organizations to 
conduct screenings and refer victims to 
care? Is there any trafficking screening 
conducted before deportation or when 
detaining migrants, including 
unaccompanied minors? Are 
interpreters available for screening 
foreign victims? If commercial sex is 
legalized or decriminalized in the 
country, how did health officials, labor 
inspectors, or police identify trafficking 
victims among persons involved in 
commercial sex? If commercial sex is 
illegal, did the government proactively 
identify trafficking victims during raids 
or other encounters with commercial 
sex establishments? 

15. Does the government operate or 
fund any trafficking-specific hotlines 
(including those run by NGOs)? Did 
calls on government or NGO-operated 
hotlines lead to victim identification, 
victim referral to care, and/or criminal 
investigations? Did it remain in 
operation during the COVID–19 
pandemic?

16. What victim services are available 
and provided (legal, medical, food, 
shelter, interpretation, mental health 
care, employment, training, etc.)? Who 
provides these services? If NGOs 
provide the services, does the 
government adequately support their 
work either financially or otherwise? 
Did all victims and survivors of both 
labor and sex trafficking—regardless of 
citizenship, gender identity, racial/ 
ethnic identity, sexual orientation, 
religious affiliation, and physical 
ability—receive the same quality and 
level of access to services? 

17. What was the overall quality of 
victim care? How could victim services 
be improved? Are services victim- 

centered and trauma-informed? Were 
benefits linked to whether a victim 
assisted law enforcement or participated 
in a trial, or whether a trafficker was 
convicted? Could victims choose 
independently whether to enter a 
shelter, and could they leave at will if 
residing in a shelter? Could adult 
victims leave shelter premises 
unchaperoned? Could victims seek 
employment and work while receiving 
assistance?

18. Do service providers and law 
enforcement work together 
cooperatively, for instance to share 
information about trafficking trends or 
to plan for services after a raid? What is 
the level of cooperation, 
communication, and trust between 
service providers and law enforcement? 

19. Were there means by which 
victims could obtain restitution from 
defendants in criminal cases or file civil 
suits against traffickers for damages, and 
did this happen in practice? Did 
prosecutors request and/or courts order 
restitution in all cases where it was 
required, and if not, why? 

20. How did the government 
encourage victims to assist in the 
investigation and prosecution of 
trafficking? How did the government 
protect victims during the trial process? 
If a victim was a witness in a court case, 
was the victim permitted to obtain 
employment, move freely about the 
country, or leave the country pending 
trial proceedings? How did the 
government work to ensure victims 
were not re-traumatized during 
participation in trial proceedings? Could 
victims provide testimony via video or 
written statements? Were victims’ 
identities kept confidential as part of 
such proceedings? In what ways could 
the government support increased 
participation of victims in prosecutions 
against their traffickers? 

21. Did the government provide, 
through a formal policy or otherwise, 
temporary or permanent residency 
status, or other relief from deportation, 
for foreign victims of human trafficking 
who may face retribution or hardship in 
the countries to which they would be 
deported? Were foreign victims given 
the opportunity to seek legal 
employment while in this temporary or 
permanent residency? Were such 
benefits linked to whether a victim 
assisted law enforcement, whether a 
victim participated in a trial, or whether 
there was a successful prosecution? 
Does the government repatriate victims 
who wish to return home or assist with 
third country resettlement? Are victims 
awaiting repatriation or third country 
resettlement offered services? Are 
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victims indeed repatriated, or are they 
deported?

22. Does the government effectively 
assist its nationals exploited abroad? 
Does the government work to ensure 
victims receive adequate assistance and 
support for their repatriation while in 
destination countries? Does the 
government provide adequate assistance 
to repatriated victims after their return 
to their countries of origin, and if so, 
what forms of assistance? 

23. Does the government arrest, 
detain, imprison, or otherwise punish 
trafficking victims (whether or not 
identified as such by authorities) for 
unlawful acts their traffickers compelled 
them to commit (forgery of documents, 
illegal immigration, unauthorized 
employment, prostitution, theft, or drug 
production or transport, etc.)? If so, do 
these victims disproportionately 
represent a certain gender, race, 
ethnicity, or other group or particular 
type of trafficking? Does law 
enforcement, immigration, and social 
services personnel conduct screening 
for trafficking, including of migrants, 
other vulnerable groups, and when 
detaining or arresting individuals 
engaged in commercial sex? 

Prevention
24. What efforts has the government 

made to prevent human trafficking? Did 
the government enforce any policies 
that further marginalized communities 
already overrepresented among 
trafficking victims, increasing their risk 
to human trafficking? If so, did it take 
efforts to address those policies? 

25. If the government had a national 
action plan to address trafficking, how 
was it implemented in practice? Were 
NGOs and other relevant civil society 
stakeholders consulted in the 
development and implementation of the 
plan?

26. Please describe any government- 
funded anti-trafficking information or 
education campaigns or training, 
whether aimed at the public or at 
specific sectors or stakeholders/actors. 
Did these campaigns or trainings target 
potential trafficking victims, potential 
first responders or other trusted 
authorities, known trafficking sectors or 
vulnerabilities, and/or the demand for 
human trafficking (e.g., buyers of 
commercial sex or goods produced with 
forced labor)? Does the government 
provide financial support to 
nongovernment organizations working 
to promote public awareness? 

27. Did the government seek the input 
of survivors in crafting its anti- 
trafficking laws, regulations, policies, 
programs, or in their implementation? If 
so, did the government take steps to 

ensure input was received from a 
diverse group of survivors? 

28. How did the government regulate, 
oversee, and screen for trafficking 
indicators in the labor recruitment 
process, including for both licensed and 
unlicensed recruitment and placement 
agencies, individual recruiters, sub- 
brokerages, and microfinance lending 
operations? Specifically, did the 
government prohibit (in any context) 
charging workers recruitment fees? Also 
indicate if the government prohibited 
the recruitment of workers through 
knowingly fraudulent job offers 
(including misrepresenting wages, 
working conditions, location, or nature 
of the job), contract switching, and 
confiscating or otherwise denying 
workers access to their identity 
documents. If there are laws or 
regulations on recruitment, did the 
government effectively enforce them? 
Did the government allow migrant 
workers to change employers in a timely 
manner without obtaining special 
permissions?

29. Did the government coordinate 
with other governments (e.g., via
bilateral agreements with migrant labor 
sending or receiving countries) on safe 
and responsible recruitment that 
included prevention measures to target 
known trafficking indicators? To what 
extent were these implemented? Are 
workers (both nationals of the country 
and foreign nationals) in all industries 
(e.g., domestic work, agriculture, etc.) 
equally and sufficiently protected under 
existing labor laws? 

30. Did government policies, 
regulations, or agreements relating to 
migration, labor, trade, and investment 
facilitate vulnerabilities to, or incidence 
of, forced labor or sex trafficking? If so, 
what actions did the government take to 
ensure that its policies, regulations, and 
agreements relating to migration, labor, 
trade, border security measures, and 
investment did not facilitate trafficking? 

31. Did the government take tangible 
action to prevent forced labor in 
domestic or global supply chains? Did 
the government make any efforts to 
prohibit and prevent trafficking in the 
supply chains of its own public 
procurement? What did the government 
do to ensure that its policies, 
regulations, and agreements relating to 
migration, labor, trade, and investment 
did not facilitate trafficking? 

32. How did the government’s 
response to the COVID–19 pandemic 
affect the ability of migrant workers to 
continue earning an income, to enter 
and exit the country, and to maintain 
their immigration status? Are there steps 
did the government took in response to 
the pandemic that increased or 

mitigated the risk of human trafficking 
to migrants (border closures, job 
creation or placement for out-of-work 
labor migrants, extension of 
immigration relief, etc.)? 

33. If the government has entered into 
bilateral, multilateral, or regional anti- 
trafficking information-sharing and 
cooperation arrangements, are they 
effective and have they resulted in 
concrete and measurable outcomes? If 
not, why? 

34. Did the government provide 
assistance to other governments in 
combating trafficking in persons 
through trainings or other assistance 
programs?

35. What measures has the 
government taken to reduce the 
participation by nationals of the country 
in international and domestic child sex 
tourism?

Territories and Semi-Autonomous 
Regions

36. Please provide any information 
about trafficking trends and government 
anti-trafficking efforts in non-sovereign 
territories and semi-autonomous regions 
to prosecute traffickers, identify and 
provide services to victims, and prevent 
trafficking.

Trafficking Profile 

37. Describe the country’s trafficking 
situation, including the forms of 
trafficking that occur, industries and 
sectors in which traffickers exploit 
victims, countries/regions in which 
traffickers recruit victims, locations and 
regions in which trafficking occurs, and 
recruitment methods. What groups are 
at particular risk of human trafficking? 
Are citizens of the country identified as 
victims of human trafficking abroad? 
Does child sex tourism occur in the 
country or involve its nationals abroad, 
and if so, in which countries? Have 
trafficking methods and trends changed 
in the past 12 months, including as a 
result of the COVID–19 pandemic? 

38. Chinese/Cuban/North Korean 
workers: Are any of these populations 
subjected to or at high risk of forced 
labor in the country as part of 
government-to-government agreements 
and/or in foreign government-affiliated 
projects?

Child Soldiering 

39. Using the definition of ‘‘child 
soldier’’ as defined by the Child 
Soldiers Prevention Act of 2008 (CSPA), 
describe instances, cases, and reports, 
including anecdotal reports, of: 

a. Use of any person under the age of 
18 in direct hostilities as a member of 
governmental armed forces, police, or 
other security forces; 
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1 The verified notice states that MIP Rail is wholly 
owned by MIP V, which is controlled by MIP GP. 
(Verified Notice 1 n.1, 3.) 

2 GRYR, formerly known as Illinois Company Rail 
Road, LLC (ICRR), operates 228 miles of rail line in 
Mississippi pursuant to a lease with the North 
Central Mississippi Regional Railroad Authority. 
(Verified Notice 2 n.3); see Ill. Co. R.R.—Lease & 
Operation Exemption—N. Cent. Miss. Reg’l R.R. 
Auth., FD 35940, slip op. at 1 (STB served July 9, 
2015) (describing ICRR’s verified notice to lease and 
operate an approximately 186.82-mile rail line in 
Mississippi). FGA owns and operates 430 miles of 
track, including a 373-mile main line, in Florida 
and Georgia. (Verified Notice 2 n.3); see RailUSA, 
LLC—Continuance in Control Exemption—Fla. Gulf 
& Atl. R.R., FD 36248, slip op. at 1 (STB served Dec. 
21, 2018). 

3 Public and confidential versions of the Purchase 
Agreement were filed with the verified notice. The 
confidential version was submitted under seal 
concurrently with a motion for protective order, 
which is addressed in a separate decision. 

b. Conscription or forced recruitment 
of persons under the age of 18 into 
governmental armed forces, police, or 
other security forces; 

c. Voluntary recruitment of any 
person under 15 years of age into 
governmental armed forces, police, or 
other security forces; 

d. Recruitment (forced or voluntary) 
or use in hostilities of persons under the 
age of 18 by armed groups distinct from 
the armed forces of a state. 

e. Abuse of male and female children 
recruited by governmental armed forces, 
police, or other security forces, and 
government-supported armed groups 
(e.g., sexual abuse or use for forced 
labor). Describe the manner and age of 
conscription, noting differences in 
treatment or conscription patterns based 
on gender. 

40. Did the government provide 
support to an armed group that recruits 
and/or uses child soldiers? What was 
the extent of the support (e.g., in-kind,
financial, training, etc.)? Where did the 
provision of support occur (within the 
country or outside of the country)? In 
cases where the government was 
included on the CSPA list in 2021 based 
on its support to non-state armed groups 
that recruit and/or use child soldiers, 
describe whether the government took 
steps to pressure the group to cease its 
recruitment or use of child soldiers, 
publicly disavow the group’s 
recruitment or use of child soldiers, or 
cease its support to that group. 

41. Describe any government efforts to 
prevent or end child soldier recruitment 
or use, including efforts to disarm, 
demobilize, and reintegrate former child 
soldiers. (i.e., enacting any laws or 
regulations, implementing a United 
Nations Action Plan or Roadmap, 
specialized training for officials, 
procedures for age verification, etc.) 

Kari Johnstone, 
Senior Official, Office to Monitor and Combat 
Trafficking in Persons, Department of State. 
[FR Doc. 2021–26806 Filed 12–9–21; 8:45 am] 

BILLING CODE 4710–17–P 

SURFACE TRANSPORTATION BOARD 

[Docket No. FD 36566] 

Macquarie Infrastructure Partners V 
GP, LLC—Acquisition of Control 
Exemption—Grenada Railroad, LLC, 
and Florida, Gulf & Atlantic Railroad, 
LLC

Macquarie Infrastructure Partners V 
GP, LLC (MIP GP), a noncarrier, filed on 
behalf of MIP Infrastructure Partners V 
fund vehicle (MIP V) and MIP V Rail, 

LLC (MIP Rail),1 a verified notice of 
exemption under 49 CFR 1180.2(d)(2) to 
acquire control of two Class III railroads 
currently owned by RailUSA, LLC 
(RailUSA): Grenada Railroad, LLC 
(GRYR), and Florida, Gulf & Atlantic 
Railroad, LLC (FGA).2

The verified notice states that, 
pursuant to a Purchase Agreement dated 
November 23, 2021,3 MIP Rail has 
agreed to acquire 100% of the equity 
interests of RailUSA from its parent, 
American Rail Partners, LLC, which will 
result in MIP Rail’s indirect control of 
both GRYR and FGA. (Verified Notice 
1.) According to the verified notice, MIP 
Rail, MIP V, MIP GP, and their affiliates 
do not own or control any other United 
States rail carriers. 

MIP GP states that: (1) The lines over 
which GRYR and FGA operate do not 
connect with one another, (2) the 
proposed transaction is not part of a 
series of anticipated transactions that 
would connect the lines with each 
other; and (3) the transaction does not 
involve a Class I rail carrier. Therefore, 
the proposed transaction is exempt from 
the prior approval requirements of 49 
U.S.C. 11323. See 49 CFR 1180.2(d)(2). 

The earliest this transaction may be 
consummated is Friday, December 24, 
2021, the effective date of the exemption 
(30 days after the verified notice was 
filed).

Under 49 U.S.C. 10502(g), the Board 
may not use its exemption authority to 
relieve a rail carrier of its statutory 
obligation to protect the interests of its 
employees. However, 49 U.S.C. 11326(c) 
does not provide for labor protection for 
transactions under 49 U.S.C. 11324 and 
11325 that involve only Class III rail 
carriers. Because this transaction 
involves Class III rail carriers only, the 
Board, under the statute, may not 
impose labor protective conditions for 
this transaction. 

If the verified notice contains false or 
misleading information, the exemption 
is void ab initio. Petitions to revoke the 
exemption under 49 U.S.C. 10502(d) 
may be filed at any time. The filing of 
a petition to revoke will not 
automatically stay the effectiveness of 
the exemption. Petitions to stay must be 
filed no later than December 17, 2021 (at 
least seven days before the exemption 
becomes effective). 

All pleadings, referring to Docket No. 
FD 36566, should be filed with the 
Surface Transportation Board via e- 
filing on the Board’s website. In 
addition, a copy of each pleading must 
be served on MIP GP’s representative, 
Terence M. Hynes, Sidley Austin LLP, 
1501 K Street NW, Washington, DC 
20005.

According to MIP GP, this action is 
categorically excluded from 
environmental review under 49 CFR 
1105.6(c) and from historic preservation 
reporting requirements under 49 CFR 
1105.8(b).

Board decisions and notices are 
available at www.stb.gov.

Decided: December 3, 2021. 
By the Board, Scott M. Zimmerman, Acting 

Director, Office of Proceedings. 
Eden Besera, 
Clearance Clerk. 
[FR Doc. 2021–26697 Filed 12–9–21; 8:45 am] 

BILLING CODE 4915–01–P 

TENNESSEE VALLEY AUTHORITY 

Agency Information Collection 
Activities: Proposed Collection; 
Comment Request; Correction 

AGENCY: Tennessee Valley Authority. 
ACTION: 60-Day notice of submission of 
information collection approval and 
request for comments; Correction. 

SUMMARY: The Tennessee Valley 
Authority published a document in the 
Federal Register of November 24, 2021, 
concerning a proposed information 
collection that will be submitted to the 
Office of Management and Budget 
(OMB) for review, as required by the 
Paperwork Reduction Act of 1995. The 
Tennessee Valley Authority is soliciting 
public comments on this proposed 
collection. The document contained 
incorrect dates. 
FOR FURTHER INFORMATION CONTACT:
Public Information Collection Clearance 
Officer: Jennifer A. Wilds, Specialist, 
Records Compliance, Tennessee Valley 
Authority, 400 W Summit Hill Dr., 
CLK–320, Knoxville, Tennessee 37902– 
1401; telephone (865) 632–6580 or by 
email at pra@tva.gov.
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U.S. Citizenship and Immigration Services 
Office of the Director 
Camp Springs, MD 20588-0009 

December 9, 2021 PA-2021-29 

Policy Alert 

SUBJECT: Temporary Waiver of “60-Day Rule” for Report of Medical Examination and 
Vaccination Record (Form I-693) 

Purpose 

U.S. Citizenship and Immigration Services (USCIS) is temporarily waiving the requirement that the 
civil surgeon’s signature on the Report of Medical Examination and Vaccination Record (Form I-
693) be dated no more than 60 days before an applicant files the application for the underlying 
immigration benefit. 

Background 

In general, those applying for immigration benefits while in the United States must use Form I-693 to 
show they are free from any conditions that would render them inadmissible under the health-related 
grounds.1 Currently, USCIS considers a completed Form I-693 to retain its evidentiary value for 2 
years after the date the civil surgeon signed, as long as the date of the civil surgeon’s signature is no 
more than 60 days before the applicant filed the application for the underlying immigration benefit. 
This is commonly referred to as the “60-day rule.” 

Due to the COVID-19 pandemic and related processing delays, USCIS has experienced delays in all 
aspects of operations. Applicants have also experienced difficulties beyond their control, including 
delays with completing the immigration medical examination. To address these issues, USCIS is 
temporarily waiving the requirement that the civil surgeon’s signature be dated no more than 60 days 
before the applicant files the application for the underlying immigration benefit. 

This temporary waiver, effective December 9, 2021 until September 30, 2022, applies to all Forms I-
693 associated with applications for underlying immigration benefits that have not been adjudicated, 
regardless of when the application was submitted or when the Form I-693 was signed. The guidance 
contained in the Policy Manual is controlling and supersedes any related prior guidance. 

1 See INA 232 and 8 CFR 232 (immigration medical examination). See INA 212(a)(1) (health-related grounds of 
inadmissibility). 

27 Bender’s Immigration Bulletin 80 January 1, 2022



APPENDIX J (continued)

PA-2021-29: Temporary Waiver of “60-Day Rule” for Report of Medical Examination and 
Vaccination Record (Form I-693) 
Page: 2

Policy Highlights 

Temporarily waives the “60-day rule” requiring that the civil surgeon’s signature on an 
otherwise valid Form I-693 be dated no more than 60 days before the applicant files the 
application for the underlying immigration benefit.  

Citation 

Volume 8: Admissibility, Part B, Health-Related Grounds of Inadmissibility, Chapter 4, Review of 
Medical Examination Documentation [8 USCIS-PM B.4]. 
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UNITED STATES DEPARTMENT OF LABOR 
WAGE AND HOUR DIVISION 
Washington, DC 20210 

December 7, 2021 

FIELD ASSISTANCE BULLETIN No. 2021-3 

MEMORANDUM FOR: Regional Administrators 
District Directors 
Investigators 

FROM: Jessica Looman 
Acting Administrator 

SUBJECT: Overtime Obligations Pursuant to the H-2B Visa Program 

This Field Assistance Bulletin (FAB) provides enforcement guidance on overtime obligations 
pursuant to the H-2B provisions of the Immigration and Nationality Act (INA) (H-2B visa 
program).  

Background 

The U.S. Department of Labor (Department), Wage and Hour Division (WHD) enforces certain 
labor protection provisions relating to the H-2B visa program.  Specifically, WHD investigates 
employers to determine compliance with obligations under 8 U.S.C. 1184(c), INA Section 
214(c), 20 CFR part 655 Subpart A, and 29 CFR part 503.  29 CFR 503.7.  Upon finding a 
violation, WHD may institute administrative proceedings, including the recovery of unpaid 
wages, the enforcement of the provisions of the job order, and debarment from future 
participation in the H-2B visa program.  29 CFR 503.20.  

WHD is also responsible for administering and enforcing the statutory and regulatory 
requirements of the Fair Labor Standards Act (FLSA), which governs employees’ wages and 
hours of work.  Generally, workers employed under the H-2B visa program are covered by the 
FLSA. The FLSA requires employers to pay nonexempt employees at least the federal minimum 
wage for every hour worked in a non-overtime workweek and overtime premium pay of at least 
one and one-half times the regular rate of pay for every hour worked over 40 in an overtime 
workweek.  29 U.S.C. 206(a), 207(a).  Administrative procedures are outlined in 29 U.S.C. 
216(c) and authorize the Department to institute legal action to obtain the back wages due an 
employee, an equal amount as liquidated damages, and civil money penalties (CMPs), if 
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applicable.  In lieu of litigation, WHD may seek back wages, liquidated damages and CMPs if 
applicable in an agreed-to settlement.

The Department’s Employment and Training Administration, Office of Foreign Labor 
Certification (OFLC) is responsible for administering the certification process for employers 
who seek to participate in the H-2B visa program.  This includes examining the employer’s 
representations and assurances (e.g., the terms and conditions of the job and the employer’s need 
for foreign workers) and the employer’s recruitment of U.S. workers. Where the OFLC 
Certifying Officer (CO) determines that an Application for Temporary Employment Certification 
(TEC Application) and/or job order contains errors or inaccuracies, or fails to comply with 
applicable regulatory and program requirements, the CO issues a formal Notice of Deficiency 
that provides an opportunity for the employer to address the deficiency that prevents 
certification. If the employer fails to sufficiently address the deficiency, the CO will deny the 
TEC Application. In addition to administering the labor certification process, OFLC conducts 
program integrity measures, such as post-certification audits of employer applications and 
supporting documentation. 

Overtime Obligations in the H-2B Visa Program 

If an employer participating in the H-2B visa program will make overtime hours available to 
workers, the H-2B visa program requires the employer’s job order to “specify that overtime will 
be available to the worker and the wage offer(s) for working any overtime hours.” 20 CFR 
655.18(b)(6). 

The H-2B visa program does not mandate the payment of an overtime premium for hours 
worked exceeding a certain number in the day, week, or pay period.  However, employers 
participating in the H-2B visa program are required by the FLSA to pay an overtime premium of 
not less than one and one-half times the workers’ regular rate of pay for hours worked exceeding 
40 hours in a workweek.0F

1 There are exemptions from the overtime requirements, but these 
exemptions are not commonly applicable to industries represented in the H-2B visa program.1F

2

An employer who is employing workers who are exempt from the FLSA overtime requirements 
must still comply with any State or local laws requiring overtime pay.     

All employers participating in the H-2B visa program must comply with all applicable Federal, 
State, and local employment-related laws during the period of employment specified on the TEC 
Application. 20 CFR 655.20(z); 29 CFR 503.16(z).  The H-2B visa program therefore requires 
compliance with applicable laws requiring premium pay for overtime hours worked, including 
any applicable State or local overtime laws, as well as the FLSA. Federal, State, and local laws 
may vary by the hours threshold at which overtime will be paid, the rate at which overtime will 
be paid, employer coverage, and employee eligibility for overtime. Where multiple overtime 
laws apply, the employer must comply with the law that provides the greatest benefit to the 

1 For further information on FLSA overtime requirements, please see WHD’s website at 
https://www.dol.gov/agencies/whd/overtime.
2 Workers employed in the entertainment industry may be exempt from federal overtime requirements pursuant to 
FLSA Section 13(a)(3). See https://www.dol.gov/agencies/whd/fact-sheets/18-flsa-seasonal-amusement. This 
exemption is discussed in greater detail below. 
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employee.  For example, if an employer is required by Federal law to pay time and a half after 40 
hours in a week, but is required by State law to pay overtime at time and a half after 46 hours in 
a week, the employer must comply with the Federal law as it is more beneficial to the employee. 
If, in an investigation, WHD determines that the employer has failed to comply with all 
applicable labor standards laws, including those related to overtime, WHD may cite a violation 
of the H-2B visa program requirements and assess penalties, and back wages when appropriate, 
for failure to comply with applicable laws. 

In addition to complying with applicable laws (including those related to overtime), under the H-
2B visa program, an employer must ensure that job applicants from the U.S. are fully informed 
of all benefits associated with the job opportunity, including the potential for overtime wages. 
The H-2B visa program requires an employer’s job order to offer U.S. workers no less than the 
same benefits, wages, and working conditions that the employer is offering, intends to offer, or 
will provide to workers with H-2B visas.  20 CFR 655.18(a)(1) and 29 CFR 503.16(q).  In part, 
the purpose of this provision is to ensure that employers do not understate wages and/or benefits 
in the job order in an attempt to discourage U.S. workers from applying for the job.  See 80 Fed. 
Reg. 24062 (Apr. 29, 2015). An employer engages in impermissible preferential treatment of 
workers with H-2B visas when it offers and/or pays more favorable wages or benefits to those 
workers than those offered to U.S. workers in the job order. In an investigation, WHD may cite 
a violation of the H-2B visa program preferential treatment provisions if it determines that an 
employer paid overtime wages to workers with H-2B visas without first advertising the potential 
applicable overtime wages to U.S. workers. 

Finally, the employer must pay the wage offered in the job order, free and clear, during the entire 
period covered by the TEC Application. The offered wage must equal or exceed the highest of 
the prevailing wage or Federal, State, or local minimum wage. 20 CFR 655.20(a)(1); 29 CFR 
503.16(a)(1).  Any overtime premium listed on the job order becomes part of the H-2B offered 
wage rate and must be paid as appropriate.

Therefore, where overtime pay requirements (i.e., Federal, State, or local laws) apply, an 
employer in compliance with all H-2B visa program requirements will include the wage offer(s) 
for working any overtime hours in the job order, which renders such wage offer(s) enforceable as 
part of the H-2B visa program. 

DOL’s Role with Respect to Overtime Obligations 

OFLC reviews and certifies employers’ TEC applications. If an employer’s application indicates 
that the anticipated hours of work exceed 40 hours per week, then the employer is expected to 
include an overtime rate of pay in its application.  If no overtime rate is included, OFLC may 
issue a Notice of Deficiency to the employer.  If an employer is not required by Federal, State, or 
local law to pay an overtime premium, the employer must specifically state this in its application 
in order to preempt the issuance of a Notice of Deficiency on this issue. An employer’s 
provision of an overtime rate(s) of pay in its TEC application, the failure to include the required 
overtime rate(s), or an assertion to OFLC that it is not required to pay overtime pursuant to 
Federal, State, or local law, and OFLC’s acceptance of such for the purposes of certifying the 
TEC application, is not determinative in any WHD investigation as to whether overtime is owed 
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pursuant to the laws that it enforces and/or whether the employer’s advertised wages and benefits 
resulted in impermissible preferential treatment of workers with H-2B visas.  

In an investigation, WHD reviews the employer’s compliance with H-2B visa program 
obligations, including the requirements to comply with Federal, State, and local employment-
related laws, to include in the job order the same wages, benefits, and working conditions that 
the employer is offering and will provide to workers with H-2B visas, and to pay the offered 
wage rate. Failure to comply with any of these provisions may result in the assessment of H-2B 
visa program CMPs and/or the computation of back wages owed to employees. 

WHD enforces the FLSA in addition to the H-2B visa program provisions, and most 
investigations will explore the employer’s compliance with both laws (and other laws, when 
applicable).  Violations of the FLSA may result in the computation of back wages owed to 
employees plus an equal amount in liquidated damages, and/or the assessment of FLSA CMPs.   

Accurate Disclosure of Overtime 

Where applicable overtime laws require the employer to pay an overtime premium rate, in order 
to maintain compliance both with applicable overtime pay laws and the prohibition against 
preferential treatment of workers with H-2B visas, overtime hour and payment information must 
be included in the job order and in any other materials used to recruit U.S. workers.  Overtime 
rates, their applicability, and the hours threshold at which overtime will be paid (if different from 
the FLSA standard of 40 hours per week), must be accurately disclosed. If the employer does 
not disclose a separate hours threshold after which overtime will be paid, the employer is stating 
that it will pay the disclosed overtime rate after 40 hours in a workweek (which is the FLSA 
standard applicable to most employers). 

For most employers participating in the H-2B visa program, overtime obligations are consistent 
throughout the period of employment based on the location in which they operate. Most 
employees with H-2B visas work within one area of intended employment, and therefore are 
unlikely to be subject to multiple different State and/or local laws related to overtime 
compensation.2F

3 Such employers must comply with applicable overtime laws and disclose the 
overtime rate(s) offered—and the hours threshold after which overtime will be paid, if different 
from the FLSA standard—on the job order to maintain compliance with all H-2B visa program 
requirements, as discussed above.

Some employers, for example, those engaged in tree planting and related reforestation activities, 
or in the entertainment industry, may work in multiple areas of intended employment. See 
Foreign Labor Certification Training and Employment Guidance Letters 31-05 and 27-06.  As 
such, these employers may be subject to different State and local overtime laws depending on the 
locations where work is performed. The employer is responsible for researching and knowing 
the applicable employment-related laws in each State and/or municipality where they perform 
work. Detailed disclosure of wage(s) offered for overtime hours is particularly important for 

3 However, given that one area of intended employment may encompass multiple States and/or municipalities, it is 
possible that a non-itinerant employer may be subject to different State or local employment-related laws depending 
on where the work is performed. 20 CFR 655.5 and 29 CFR 503.4. 
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itinerant job opportunities that may be subject to different overtime laws for work at different 
worksites (e.g., exempt from any overtime law in some locations; subject to State overtime laws 
in other locations). 

Sample language for such disclosure is provided below.  If there are no overtime obligations, the 
employer should so state. 

Language for optional use:

Example 1:  
Scenario. Worksite in California.  The employer is required to pay overtime by both the 
FLSA and California State law. 
Disclosure language. “An overtime premium will be paid when required by Federal, 
State, or local law, including at time-and-a-half after eight hours in a day and for the first 
eight hours on the seventh consecutive day of work in a workweek; at double-time after 
12 hours in a day and for all hours worked in excess of eight on the seventh consecutive 
day of work in a workweek; and at time-and-a-half after 40 hours in a workweek.” 

Example 2:  
Scenario. Worksites in Minnesota, Wisconsin, and Illinois, with a different State 
overtime law applicable in each State. The employer is exempt from Federal overtime 
provisions in all States under FLSA section 13(a)(3) because it is an amusement or
recreational establishment and does not operate for more than seven months in any 
calendar year; however, Minnesota and Illinois overtime requirements contain no such 
exemption. 
Disclosure language. “An overtime premium will be paid when required by Federal, 
State, or local law, including at time-and-a-half after 48 hours per week in Minnesota and 
time-and-a-half after 40 hours per week in Illinois.  No overtime premium rate will be 
paid in Wisconsin.” 

Example 3:  
Scenario. Worksite in Alabama, with no applicable State or local overtime law. The 
employer is exempt from Federal overtime provisions in all States under FLSA section 
13(a)(3) because it is an amusement or recreational establishment and does not operate 
for more than seven months in any calendar year, and there are no applicable State or 
local overtime laws. Therefore, the work is not covered by Federal, State, or local 
overtime laws.  
Disclosure language. “No overtime premium will be paid as it is not required under 
Federal, State, or local law.” 

When overtime obligations differ between worksites, WHD will determine the specific wage 
obligation, and possible preferential treatment of H-2B workers, by examining the disclosures 
made on the relevant documents listed above and the overtime obligations required by the 
applicable law(s).
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